United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


BRIEF FOR APPELLANT. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 23286 


WALTEN PERKINS, 


Appellant 


GAYLE 0. MCKNEW, 


Appe: lee 


Appeal from the United States District Court 
for the District of Columbia 


KING DAVID, ESQ. 
1938 llth Street, N.w. 
washington, D.C. 
Attorney for Appellant 


The record discloses substantial evidence for 
jury determination... +. +. .s.eeeecccse eee 


The record discloses substantial evidence of 
negligence and proximate cause .... so» 


(c) The negligence of the ee te 


caused injuries to the appellant oie : olleltelie 


(a) Appellant's sub-dural hematoma was aggravated 
and worsened by the negligence of the appellee . 


CONCLUSION ee 


INTRODUCTION OF APPELLANT'S CASE lee tg ee 


STATEMENT OF ISSUES INVOLVED 
STATEMENT OF THE CASE 


e 


. 


4 


6 


9 


10 


(41) 


TABLE OF CASES 


Baltimore & Ohio Railroad Co. vs Postom, 
85 U.S. App. D.C. 207, 


177 F.2d 202 fcceccocas¢ 


Borger vs Ford, 
(D.C. App.) 


210 A.2D 546 ee 


Capital Traction Co. vs Hof, 
174 U.S. 


1,3 oeoee 


Evans_vs Groves, 
2 Cir., 


315 F.2d 335 


Gunning vs Gooley, 
281 U.S. 


90, 9b 


Howard vs Swagart, 
82 U.S. App. D.C. 
161 F. 24651. 


O'Bold vs 0'Bold 
82 U.S. App. D.C. 
163 F.2d 32 rece ce dceéc 


Richmond & Danville Railroad Co. vs Powers, 
149 U.S. 43 oeeee ee eo @ @ @ 


Robinson _ vs Bradshaw, 
92 U.S. App. D.C. 216 
206 F.2d 435 e e e e e e e 


Ross_vs Hartman, 
78 U.S. App. D.C. 217, 
218, 139 F.2d 14, 15 ee 


Safeway Stores, Inc. vs Buggs, et al. 
120 U.S. App. D.C. 255, 


345 F.2d 7h ooeee#eee#e 


Slocum vs New York Life Insurance Co. 
223 U.S. 36h ecoecrtes 


* §$,.5S. Kresge Co, vs Kenny, 
App. D.C. 27k, 


86 F.2d 651 e e ee e e e e 


* Tenant vs Peoria, etc, 


321 U.S. 29, 35 oeeee 


Tiller vs Atlantic Coast Line Co. 
318 U.S. 54, 68 AAD os 


Whetzel Jesse Fisher ement Co. 
108 U.S. App. D.C. 385 


282 F.2d 943 oon eo eee 


* D.C, Traffic Regulation 
rr ECD) an 


UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT — 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 
APPELLANT'S BRIEF 
STA’ OF THE ISSUES INVOLVED 


The questions raised by this appeal may be stated as follows: 


(a) Whether the record discloses substantial evidence for 


submission to the jury? 

(>) Whether the record discloses substantial evidence of 
negligence and proximate cause? 

(c) Whether the negligence of the appellee was the proximate 
cause of the injuries sustained by the appellant in the accident. 
of May 27, 1964? | 


ans 


(d) Whether the injuries suffered by appellant on April 9, 1964 


were aggravated or worsened by the said injuries sustained by him 
on May 27, 1964? 

(e) Whether, the Court, may, after the jury has failed to reach 
a verdict, grant judgment in favor of the defendant, non obstante 
veredicto? 

(f£) Whether the Court, may, after having submitted the case 
to the jury and the jury having failed to reach a verdict, take the 
case away fromthe jury, and grant judgment for the defendant non 


obstante veredicto? 


This case has never been before this Court on any prior occasion. 
References and Rulings - None 
STATEMENT OF THE CASE 

The appellant, (plaintiff below), Walter Perkins, prosecutes the 
appeal herein from the entry of a final judgment for the defendant on 
May 23, 1969, notwithstanding a hung jury. 

The appealable judgment was entered in the Court below on Ma; 23, 
1969. The notice of appeal was filed in the Court below on the 9th 
day of June, 1969. 

The time for filing appellant's brief and appendix herein was 
extended to and including October 19, 1969, by order of this Court. 

The jurisdiction of this Court, therefore, is invoked pursuant 


to the provisions of 28 U.S.C., Sectio1291, etc., as amended. 
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INTRODUCTION OF APPELLANT'S CASE | 


Appellant, Walter Perkins, files his Complaint below for personal 


injuries and damages against the appellee (defendant below), resulting 


from the negligence of the defendents, by and through his agent, employee 
or servant, in causing his motor vehicle to be driven into, against, 
upon, and to collide with the motor vehicle in which the appellant was 
riding as a passenger, at the intersection of Reservoir Road and Foxhall 
Road, N.W. in the District of Columbia, on Mav 27, 1964. Appellee's son 
testified that as he came toward town on Reservoir Road, N.W., he intended 
to make a left turn at its intersection with Foxhall Road, N.W. that as 
he approached the said intersection the light was green and he proceeded 
to make a left turn into Foxhall Road, N.W. after giving a signal of his 
intention so to do. He further testified that he dia not see appellant's 
vehicle (which was proceeding in an opposite direction), prior to the 
moment of impact. He stated that when he looked, appellant's vehicle 
was right there in front of him and he struck appellant 's car. (Dep. 


p.2h, Edward F, McKnew). 


The appellant received a severe blow to the head as a result of 


the foregoing collision. Heretofore, on April 9, 1964, appellant had 
suffered a right sided sub-dural hematoma and subsequent to the accident 
of Mar 27, 1965 he developed a sub-dural hematoma on the left side. 

Dr. Jesse Barber gave, as his opinion, that the second hematoma 
resulted from the automobile accident of May 27, 196i. (tr. 14.) 

Dr. Randolph Kelly Brown gave, as his opinion, that the second 
hematoma was due to striking his head during the course of the accident 


on May 27, 1964. (tr. 46.) | 


She 


The case was submitted to the jury, at the conclusion of all of 
the evidence, and the jury was unable to reach a verdict. 

That thereafter the appellee filed his motion for juigment non 
obstante veredicto in the Court below and the trial Court accordingly 
granted appellee's Motion for judgment notwithstanding the inability 
of the jury to agree. 

The ruling of the trial Court, therefore, gives rise to the questions 
whether there'was anv credible evidence for the consideration of the 
jury: Namely (1) On the issues of negligence and proximate cause, 
(2) Whether the second hematoma was a proximate cause of the accident 
of May 27, 1965, and (3) Whether the injuries suffered on April 19, 1964, 
were aggravated or worsened by the accident of May 27, 1964. 

Appellant, being aggrieved by the judgment of the trial Court, 


therefore, prosecutes his appeal herein. 


ARGUMENT 
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(a) The record discloses substantial evidence 
for jury determination 
The law is well settled in this jurisdiction that to justify the 


granting of a motion "non obstante veredicto" and the taking of case 
from the jury, it is necessary for the total absence of any substantial 
evidence to support a jury verdict. To put the issue conversely, "to 
justify the submission of a case to the jury and to permit its verdict 
to stand, it is necessary that there be substantial evidence to 


support either conclusion that may be reached", 


=5c 


"If substantial evidence is presented, which if credited, would 


sustain a verdict in favor of one party or the other, the case should 
be left to the jury. It is not for the Court to weigh the evidence 

on both sides of a contested issue. To do so is the function of the 
jury. If the evidence is conflicting, the conflict ace be resolved 
by the jury. If divergent inferences may be drawm from the evidence, 
the selection of the proper deduction is also a function of the jury". 
"Baltimore & 0.R. Co. vs Postom, 85 U.S. App. D.C. 207, 177 F.2d 202.n* 

"To be substantial, the evidence need not point entirely in one 
direction. The trial Court on a motion for a directed verdict must 
view the evidence from the standpoint most favorable to the adverse 
party. It must assume that the jury may reserve the conflict against 
the moving party, and from the facts as found draw the inference most 
favorable to his opponent". Baltimore & 0.R. Co. va Postom, Supra. 

The Supreme Court has frequently formulated and reiterated these 
principles. Thus, in the case of "Richmond & Danville R. Co. vs Powers, 
149 U.S. 43", the Court said: "It is well settled that, where there 
is uncertainty as to the existence of either negligence or contributory 
negligence, the question is not one of law, but of fact, amd to be 
settled by a jury: and this whether the uncertainty arises from a 
conflict in the testimony, or because, the facts being undisputed, 
fair-minded men will honestly draw different ponctesions from them", 

In “Tiller vs Atlantic Coastline R. Co., 318 U.S, 5h, 68", * the 
Supreme Court said: "Where the facts are in dispute, and the evidence 
in relation to them is that from which fair-minded men may draw different 


inferences, the case shoul go to the jury", 
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It was held in "Tennant vs Peoria, 321 U.S. 29, 35" *, that: "The 
very essence of its (jury's) function is to select from among conflicting 
inferences and conclusions that which it considers most reasonable", 
Accord: "Gunning vs Gooley, 281 U.S. 90, 94" *, and "Slocum vs New 
York Life Insurance Co, 228 U.S. 364" *, 

(b) The record discloses substantial evidence 


of negligence and proximate cause 
The appellee's son testified that as he came toward town on 


Reservoir Road, N.W. he intended to make a left turn at its intersection 
with Foxhall Road, N.W. That as he approached the said intersection the 
light was green and he proceeded to make a left into Foxhall Road, N.W. 
after giving a signal of his intention so to do. Appellee's son, the 
driver of appellee's car also testified that he did not see appellant's 
vehicle prior to the moment of impact. He stated that when he looked 
appellant's vehicle (which was proceeding in the opposite direction on 
Reservoir Road, N.W.) was right there in front of him and he struck 
appellant's car. (Dep. p.24) (Edward F. McKnew), There was other 
evidence which showed that appellee's son could see a distance of 
100 feet down Reservoir Road, N.W. beyond the intersection of 
Foxhall Road, N.W. (Dep, . p, 8) (Edward F. McKnew. ) 

At this posture of the proceeding it was the duty of the appellee 
to yield the right of way to vehicles approaching where such vehicle 


was so close to the intersection that he, the appellee, could not 


clear the intersection without becoming involved in a collision, 
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Section 39 (a) of the Traffic and Motor Vehicle Regulations of the 
District of Columbia provides in part as follows: mo person shall turn 
a vehicle at an intersection unless the vehicle is in &@ proper position 
upon the roadway as required in Section 36 or turn , vehicle to enter 
a@ private road or driveway or otherwise turn a vehicle from a direct 
course or move right or left upon a roadway unless and until such 
movement can be made with reasonable safety. No person shall so turn 


any vehicle without giving an appropriate signal in the manner here= 


| 
inafter provided in the event that any other traffic may be affected 


by such movement", 


(b) "A signal of intention to turn right or left when required 


shall be given continuously during not less than the 100 feet traveled 


by the vehicle before turning", 

Thus it is disclosed from the foregoing that the evidence conclusively 
shows that the appellee violated Section 39 (a) and (b) of the D.C. 
Traffic Regulations* in the making of his left turn at Reservoir Road 
and Foxhall Road, N.W. aforesaid. The above regulations set out 
the applicable standards of conduct and care to be exercised by a 
motorist before making an intersection left hand turn. The violation 
of such regulations is "negligence per se". If it may be said from 
the evidence that the appellee has explained his violation of the 
regulation, then and in that event, such violation would constitute 
evidence of negligence for the determination of the jury. 

This Court, in the case of "Whetzel vs Jess Fisher Management Co. 
108 U.S. App. D.C. 385, 282 F.2d 943", * held that: "The Courts have 
not agreed, however, on the precise effect to be given a breach of 
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statute, a majority of American Courts hold that the unexcused violation 
of a statute which is intended to protect a class of persons, of which 
the plaintiff is a member, against the type of harm which has in fact 
occured is "negligence per se", That is to say, such violation is 
negligence as a matter of law and the jury must be so instructed". 

The said opinion further states that: "This jurisdiction has adopted these 
exceptions. In a leading case, we held that ‘violation of an ordinance 
intended to promte safety is negligence’. If by creating the hazard 
which the ordinance was intended to prevent, it is the legal cause 

of the harm", 

Indeed, this Court has clearly stated the law relative to violation 
of statutes and regulations and in consequence thereof, the trial Court 
was duty bound to submit the issue of negligence, in the case at bar, 
to the jury under proper instruction. 

(c) The negligence of the appellee scimate: 

caused injuries to the appellant 

The appellant struck the right side of his head against the dashboard 
of the vehicle! in which he was riding when the said vehicle was struck 
by the appellee's car. (Dep,.p, 9, 10 and 11) Walter Perkins. ) 

Dr. Jesse Barber gave, as his opinion, that the second hematoma 
suffered by the appellant resulted from the automobile accident of 


Mav 27, 1964 (tr. 14). 


Dr. Randolph Kelly Brown, gave as his opinion, that the second 
hematoma “was due to striking his head during the course of the 
accident, on May 27, 1964" (tr. 46). 
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The foregoing establishes a substantial factual basis for the 
issue of proximate cause. | 

The proximate cause of an injury has been held by this Court to be 
"that cause which, in natural and continual sequence, unbroken by any 
efficient intervening cause, produces the injury and without which the 
result would not have occurred", "Howard vs Swagart, 82 U.S. App. D.C. 


147, 161 F.2d 651", * and "S.S, Kresge Co. vs Kenny, 66 App. D.C. 27h, 


86 F.2d 651", *, 

This Court said in "Ross va Hartman, 78 U.S. App. D.C. 217, 218, 
139 F.2d, 14 and 15", * that: "But the existence of an ordinance changes 
the situation. If a driver causes an accident by exceeding the speed 
limit, for example, we do not inquire whether his prohibited conduct was 
unreasonably dangerous. It is enough that it was prohibited. Violation 
of an ordinance intended to promote safet7 is negligence, If by creating 
the hazard which the ordinance was intended to avoid, it brings about 
the harm which the ordinance was intended to prevent, it is a legal cause 
of the harm. This comes only to saying that in such circumstances, the 
law has no reason to ignore the causal relation which obviously exists 
in fact. The law has excellent reason to recognise it, since it is the 
very relation which the makers of the ordinance anticipated. This Court 
has applied these principles to speed limits and other regulations of the 
manner of driving". | 

Thus, this Court holds that the issue of “proximate cause" is implicit 
in the issue of negligence where such negligence results from a violation 
of a traffic ordinance. : 
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The conclusion is, therefore, irresistable that the trial Court invaded 
the province of the jury, when it withheld these issues from the jury and 
entered an non obstante veredicto judgment in favor of the appellee. See, 
"Slocum vs New York Life Insurance Co, 228 U.S. 364", * and "Capital 
Traction Co. vs Hof, 174 U.S. 1, 13", *. 


(d) Appellant's subdural hematoma was aggravated 


and worsened by the negligence of the appellee 
It is conceded by the respective parties to this litigation that the 


appellant sustained a "right sided sub-dural hematoma as a result of 
the injuries received on April 9, 1964". 

It is also the position of the appellant that the aggravating and 
worsening effect of the accident of May 27, 1964, on the pre-existing 
right sided sub-dural hematoma was a factual issue for jury determination. 

This Court held in the case of "Robinson vs Bradshaw, 92 U.S. App. 
D.C. 216, 206 F.2d 435", *, that: "recovery may be had where a pre- 
existing injury is aggravated by a subsequent act. 

The second circuit held, in the case of "Evans vs Groves, 2 Cir. 

315 F.2d 335", * that: "where the plaintiff was already incapacitated in 
some degree by disease or injuries and suffered a worsened condition 

as the result of defendant's wrongful act, the defendant is liable for 
the additional harm caused by him", 

It was held in the case of "Borger vs Ford", D.C. App. 210 A.2d 546", * 
that: "expert medical testimony to the effect that ‘although the accident 
did not cause the plaintiff's diabetes, it resulted in aggravation and 


worsening of a quiescent condition’, was sufficient to take to the jury 


the question of causal relation between the accident and the diabetic 
condition", 
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It is quite apparent from the appellee's argunent below in support 
of his motion for judgment non obstante veredicto and the trial Court's 
action ingranting the same, that reliance on the testimony of 
Dr. Donald Johnson was a crucial factor. In this nearest where there 
is a conflict in the testimony of expert witnesses, it is the function 
of the jury to resolve such conflict, not the Court. | 

This Court said, in the case of "O'Bold vs O'Bold, 82 U.S. App. D.C. 
268, 163 F.2d 32", * that:"'Expert opinions are controaling only in so far 
as found to be reasonable, and their weight is for the trier of the facts 
to determine. No rule of law compels him to give a controlling influence 
to opinions of experts oF to surrender his own judgment. Ui 

In the case at bar, the jury were the triers of the facts, not the 
Court. Dr. Johnson's expertise was entitled to only such weight as the 
jury saw fit to assess. | 
In the case of "Robinson vs Bradshaw", supra, this Court, assessing 


the record, found that the issue of "aggravation" was implicit in the 


evidence. Accord: "Safeway Stores, Inc. vs Buggs et al, 12 0U.S. 
App. D.C. 255, 345 F.2d 74h". | 
CONCLUSION 


In the light of the overwhelming body of decisions cited and analyzed 
hereinabove, supporting the submission of the issues to the jury where 
credible or substantial evidence exists, the appellant urges this Court 


to reverse and remand the judgment of the District Court. 


Attorney/for A 
1938-llth Street, N.W. 
Washington, D.C. 20001 
CO 54410 | 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing was mailed, postage 


prepaid, to Richard W. Galiher, Esq., Attorney for Appellee, 1215— 


TESTIMONY OF DR. JESSE BARBER 


From the transcript of the testimony of Dr. Jesse Barber on 
Direct Examination: : 
p.2=3: 
Q Doctor, do you know a man named Walter Perkins? 


A Yes, Ido. ..e. 


I first saw Mr. Perkins in my office on 3/9/6h. He had been refegred 


by his private physician, Dr. Crittenden. 

Q. Doctor, did you examine him on 3/9/64? 

A Yes, I did. I took a history and did an exunination at that time. ... 
p.lle-lh: | 

Q Doctor, from your expertise in this field, could vor give us an 

opinion as to the age of those two clots? | 

A The description of the clot on the left side of the| head would fit a 

clot which is around or less than four da7s old — would be somewhere between 
1-1/2 and 4 days old, It was hard. It was all organised. There is no 
mention of any membrane that was seen. Whereas, the clot on the right side 
which had thick membranes — a membraneous sac would imply that the membrane 
was both on the outer surface and on the inner surface, and the nature of 
the clot would imply that degeneration had taken place, ‘20 that the clot 

on the right side by that scheme — and if its membraneous sac is 

massive == would be more than 26 days old. : 

Q Doctor, would you look at the description in the operative reports 

there of the sub<dural hematoma found in the ‘second operation, that is, 


on the 24th of June 1964? 
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A This is the operative report on Mr. Perkins, which is, as the former 


report, signed by Dr. Johnson 6/24/64: "A reopening of the left parietal 
area was achieved and the membrane of the typical sub-dural clot encoun- 
tered, The membrane was opened and approximately 10 cc's of slightly 
xanthochromic spinal fluid evacuated under pressure", 

So, at this time, there was membrane formation on the left side, yith 
xanthochromic spinal fluid. 

“On the right side the membrane was opened and 30 cc's of dark, muddy, 
serous fluid escaped. The membraneous sac was irrigated on the right...." 
so, at the second operation, there were membranes on both sides of the head. 
That is to say that there were membranes in relation to both sub-dural 
hematomas which was on 6/24/64, 3<4 weeks after the preceding operation. 

Q Doctor, would you estimate the date of that sub<dural hematoma, or 
those found in the second operation? 

A Well, the nature of the membranes, those at the secom operation, that 
on the left side in which -= It's a little difficult to tell whether or 
not there were two membranes or one. The nature of the fluid, of course, 
is not really related to the clot but related to spinal fluid. But the 
nature of the membrane, according to the scheme, would mean that the 
sub=dural collection on the left side was at least older than & to 10 days. 
Now, the membranous sac, implying both outer and inner membranes, once 
again -- and the nature of the dark, muddy, serous fluid, which is the 
kind of thing one gets from disintegration of clothing (sic) (clotting), 
would indicate the second clot was certainly older than 15 to 20 days, or 
something of that sort. 
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Q Doctor, is there any other information in thae records that you have 
there that would help this Court and this jury in deciding the approximate 
age, or if you will, the exact age of the two subedural hematomas? 

A Well, here we have a man who had an accident on the 6th of March, with 
an injurv to his head, who did reasonably well for approximately 2 months 
after this injury; but some two to three weeks prior ts his hospital ad- 
mission to Sibley on 5/30/64 developed symptoms of confusion, of problems 
in walking and the like. | 


Now in addition, on the 27th, he had a second injury to his head, at 


whichtime the right side of his head was struck in an automobile accident. 
So, prior to that injury there had been a slow progression of symptoms 
relating to his problem over an ll-week period. But 3 days following the 
secom injury his condition, according to the record, deteriorated rapidly so 
that he became comatose, developed convulsions and had to have an emergency 
operation, 

With that kind of background for a history, and the operative findings 
of the gross appearance of the two sub-dural hematomas, it would appear to 
me that the right sided sub<dural hematoma is an old hematoma and undoubtedly 
related to his first injury of March: whereas the second hematoma which 
grossly had the appearance of a hematoma somewhere around 1-4 to & days, 
would appear to be related to the second injury: and this is the point 
that is responsible, as I see it, for his rapid deterioration over a 
3-day period iS (eeton) to his second operation, wbereee the progression 
of the symptoms related to his old or right-sided hematoma was mch 
slower and took 11 weeks. ... : 


TES OF DR, RANDOLPH KELLY BROWN 
From the transcript of the testimony of Dr. Randolph Kelly Brown on 


Direct Examination: 
DR. RANDOLPH KELLY BROWN, 
called as a witness on behalf of Plaintiff, having been first duly sworn, 
was examined and testified as follows: 
eee Polt coe 
Q What is your occupation please? 
A Iama teacher and physician. 
Q Where? 
A teach in the medical school at Howard University and I ama 
consultant to Freedman's Hospital, Veterans Administration, D.C. 
General Hospital. ... 
P.23 cee 
Q Doctor, presently, what is the bulk of your work, in the field 
of medicine? 
A Tama specialist in diagwsis of diseases which are to --- 
It's called Difficult Diagnostics. 
Q Are you known as a Difficult Diagnostician? 
A Yes, sir. -—- 
PoBt cee 
Q Doctor, are you aware that Mr. Perkins was injured in an auto- 
mobile accident about March 6, 1964 —=- 
A. Yes. 


Q (Continuing) --ywherein he received certain injuries to his head, 


face, back? 


A Yes 


Q Hand, et cetera? 


A Yes. 

Q Are you also aware that subsequent to that automobile accident or 
truck accident, Mr. Perkins was involved in another accident on May 27, 
1964? 


A TI am aware of this. 


Q_ Are you also aware that in that second accident he suffered trauma 


to his head? 
A Yes, I am aware of this. | 
Q Are vou aware that this trauma was occasioned by his having struck 
his head on the windshield or dashboard of that car in which he was riding? 
A This was what the records said. ... 
Pedt 2.0 
Q Doctor, in some cases, where a sub<dural is suspected, do patients 
show the same retrogression from the inception to the end of the sub-dural? 
A No. There are wide variations in it. But one of the things that is 
classic about sub-durals is the waxing and waning of ymptomalogy. 
Q What does that mean, “waxing and waning" of symptoms? 
A Fra while, the patient may get worse: his symptom may become more 
alarming, He may have disturbance of consciousness, even, or a convulsive 
seizure, or he might develop temporary paralysis: headache and vomiting 
are fairly classical manifestations. : 

Other manifestations are inability to use the limbs from time to 
time. Sometimes they have the symptoms and sometimes they improve on that. 
When the symptoms are getting worse, this is called "waxing": when the 
symptoms are improving, this is called "waning" of the srmptons. 


ac 


This is highly classical for patients with sub-durals, even from 
the mst acute to the very chronic forms of the disease -— waxing and 
waning is classic. ... 

P.8 see 

Q Doctor, vou have already testified where plaintiff-patient in this 
case had two iniuries. 

A Yes. ... 

p.ll ... 

Q What does that mean? 


? 
A They begin to grow, to lay down colligan (phonetic). This is material 


which builds the membrane around the clot. During this entire period, 
there is absorption and re-absorption of the various materials that are 
present in the blood. 

At times, there is another process which sets in. Sometimes we see 
these things years and years after they have gone all the way through to 
become calcified, and it is ver7 difficult to separate them from the 
original true bone of the skull and from the calcium deposits in the 
blood clot on the inner surface of the skull. This generally takes a 
matter of years for this to take place. But in blood clots of mderate 
size, certainl7 within 21 days you can see the beginning of the capsulation 
that is confining << the walling off. The blood clot has begun to lose 
much of its color, and there is an ingrowth of blood vessels and cells 
which make it. firm and hard, and this is called "organisation" of the clot. 
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It takes a long time for all the blood to be abecrned Generally, 
by the end of a month or six weeks — maybe as much as 8 weeks — the fluid 
is certainly clouly or murky b7 now, and maybe brownish colors may be 
mixed int, but certainly this is the only resemblance to the orange 
bleeding that took place. Usually, the hemaglobin has been withdrawn, 
if no further bleeding takes place into the area: by the end of 6 to 
8 weeks, the color should largely be removed: the capsule should be 


firm and thick, and the process of confinement of the extraneous blood 


is well along the way. 

People who have this process going on are very, very highly 
susceptible to further injury == a bounce dow a step or two — And 
by the way, many people with sub-durals are more prone to accidents 
than other peopie. Their balance is not so Bood: their muscle strength 
is not so good: their mental function is not so good through this 
period, and they are candicates for major amd minor injuries which 


influence the course that the clot has taken. We call this the 
natural history of the sub-dural hematoma: During this period, they 


are extremly sensitive to further injury. 


If you follow these people scientifically <- and that is, you 


aspirate the material <= you subject the material to various tests, 
and you can tell, almost to the hour, when some of these clots are 


laminated. You can tell periods of re-bleeding, we call this. 
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The person gets a worsening of the symptoms, and he has headache, 
fever and stuff like that all over again. For some reason, he has had 
another bleeding in the area of infection, and generally, this is from some 
really unrecognised form of force or trauma, as we call it. He bumps his 
head or he has a little fall, or he may be constipated or he may have 
trouble out of his prostate glam and have to strain when he goes to the 


bathroom, Even these are sufficient to cause to cause episodes of re-bleeding, 


once he has had this trouble. And you can tell from the different collors in 
the clot, from the different degree of organization and from the difference 
in the appearance of the red cells, almost to the hour when the bleeding 
took place. ... 

p43 20 

THE COURT: That is not the question, doctor. The question is: Do 7ou 

have an opinion -- as the question has indicated, do you have an opinion 
based on reasorable medical certainty as to whether the accident of Mar 27, 
1964 caused plaintiff's sub-dural hematoma? 

THE WITNESS: Yes. 

THE COURT: What is that opinion? 

THE WITNESS: Probably did. Yes. 

BY MR. DAVID: 

Q Doctor, could vou explain that? How could that be, probably? How 
would that come about? 

THE COURT: Did vou want to object to that question? 

MR. GALIHER: No. 


-6-<- 


THE COURT: Verv well, you may answer. 


THE WITNESS: Well, as is perfectly obvious, this man had an injury that 


started back with his first accident. This is quite clear. The membranes 
around the orange clot, particularly on the left side! — it was pretty 
well circumscribed. It was thick and there — Ordinary 

living had not had any effects on it. It was a thick, well-encapsullated 
clot that evidently did not bleed very readilv from further injuries. 

The clot on the other side is completely different. It is a liquid 
clot, and as I indicated in my deposition, one has several wars in 
arriving at a diagnosis: one can arrive at a diagnosis in an arbitrary 
way and sav, well; "iust because I think so." That's the war it is 
without regard to a number of other things. 

Now, it is not uncommon when the surgeon goes in that there are 
clots of various ages in these people, from very old to very recent. 
And there are episodes in the patient's life that can sometimes be 
correlated with the change which is seen in a particular clot. 

Originally, before doctors began to have as much experience as 
they have now with these thinrs --- These things are now an every-day 
occurrence. We know more about it. New books and our experience and 
all have given us different knowledge with respect to ‘what happens in 
these patients. 

The original clot in this person was certainly more than five 
days old because these clots -- experimentally and so forth -- the 
membrane never forms that vou can see it even with a microscope under 
five days. But between five ani eight days, the penbrane becomes so 
clear that you could see it. grossly,-as you see the membrane_at , 


operation. 

The cells in the material are ver’, very helpful when you look at 
them under a microscope. It is good practice, whenever tissue is removed 
that it be sent to the laboratory for study. All this would not have to be 
discussed from the standpoint of hindsight if the material had been sent 


to a good forensic pathologist because he can tell from the changes in 


the cells just when the bleeding took place. 

However, it is unusal for red cells to remain within a capsule of 
this type for more than five to eight davs without very, very definite 
changes being made, so that a red, liquid clot like this is of recent 
origin: and it is mr opinion that the most recent at of this clot, this 
hematoma, was due to striking his head during the course of the accident 


and it came about in this wav. 
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Garte O. McKnew, Appellee. 


Appeal From the United States District Court for the 
District of Columbia 


STATEMENT OF THE ISSUE PRESENTED FOR REVIEW 


In the opinion of Appellee, the issue presented for re- 
view is the following: 


Did the trial Court properly enter judgment for Ap- 
pellee following the failure of the jury to reach a verdict 
because of the failure of the Appellant to establish either 
negligence on the part of the driver of Appellee’s car or 
a causal connection between the automobile accident which 
was the subject of his suit and injuries which Appellant 
claimed to have received. 


2 
STATEMENT OF THE CASE 


Appellant, Walter Perkins, was involved in two automo- 
bile accidents in 1964, the second of which is the subject 
of this suit. The first accident occurred on March 6th 
when he was riding in a truck which overturned, and since 
he was injured while working for his employer, the matter 
was handled as a Workmen’s Compensation case. (Ap- 
pellant’s Amended Supplemental Appendix p. 127) Even 


into 1965, he was seeking further compensation benefits, 


alleging is injuries were due to IMS accident (Defend. 
ant’s EXIDIS C18) He received facial bruises, multiple 
contusions and a laceration of the right frontal scalp, as 
a result of the March accident, was returned to Wash- 
ington and saw Dr. Charles M. Crittenden on the same 
day who referred him to Dr. Jesse Barber. Dr. Barber 
put him in Freedmen’s Hospital. (Appellant’s Amended 
Supplemental Appendix pp. 184-185) 


Dr. Crittenden, upon examination, found that Appel- 
lant had a contusion and laceration of his forehead, an 
injury to his thumb and Mr. Perkins complained to him 
of headaches and a back sprain. (A.A.S.A. 184185, 188- 
189) He saw him six times more in March, seven times 
in April and twice in May of 1964. (A.A.S.A. pp. 193-194) 
The conditions which he found came as a result of the 
accident of March 6, 1964 and he had no reference in his 
notes to the automobile accident of May 27, 1964. (A.A. 
S.A. p. 195) Dr. Crittenden had an entry in his records 
concerning a sub-dural hematoma (AASA p. 195) and was 
advised by Mr. Perkins after he came back from Sibley 
Hospital that he had there been operated on for a hema- 
toma. (AASA p. 197) In 196. se] for Ap- 

ellant a report in connection with the accident he had 
me e deseribed all of his findings in 

D-as..being due to. the accident o arch 6, 
1964 and to.no-other cause. (AASA pp. . ms 


After having been released from Freedmen’s Hospi- 
tal where he was treated for the March accident, Mr. 
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Perkins continued to complain of headaches, and was un- 
able to return to his employment. On May 26, 1964, he 
was brought to the office of Dr. Johnson, a neurological 
surgeon, for examination. The information supplied by 
Appellant and his son was to the effect that he had been 
injured in the March 6th accident and that during the 
two weeks prior to the time Dr. Johnson first saw him, 
he had been essentially disabled and unable to function 
properly or to walk safely within the previous five days. 
(Addition to AASA p. 1) He was regarded as essentially 
helpless by both himself and his son. He had daily head- 
aches, he had difficulty in walking or balancing and could 
not climb the stairs or get in and out of a bathtub. He 
was knocking over glasses and cups on the table while 
eating because of incoordination. (AASA pp. 111-112) 
While the patient seemed mentally clear, he was not clear 
for details or recollection. This doctor performed a 
complete neurological examination. (AASA pp. 113-114) 


After examining him, Dr. Johnson suspected that he had 
an intercranial blood clot, (Addition to AASA p. 2) and 
at that time advised prompt hospitalization. Dr. Jobn- 
son, on the occasion of the first examination of Mr. Per- 
kins, found also that he had a partly frozen shoulder. 
(AASA pp. 90-91) 


On the way to the hospital the following day, May 27, 


1964, Appellant. was involved im the automobile accident 


“Which is the subject of this action. When he was seen at 
the hospital and examined by Dr. Johnson shortly after 
this accident, Dr. Johnson concluded that his condition 
was unchanged over what he had observed the previous 
day, prior to the second automobile accident. (AASA p. 
115; Addition to AASA, p. 4) Again, on the next day, May 
98th, Dr. Johnson examined him and found his condition 
to be unchanged. On May 30th, Dr. Johnson examined 
him and found that his condition had worsened and advised 
an immediate operation. (Addition to AASA p. 6). He had 
begun to have convulsions and when Dr. Johnson ar- 
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rived at the hospital and examined him, he was uncon- 
scious and an immediate operation was advised by the 
doctor. (AASA, p. 71) Dr. Johnson encountered blood 
clots during the course of the operation which he removed. 
(AASA, pp. 73-78) 


When Dr. Johns ormed his first surge 
served massive membranous sacs in Mr. Per 
wach he stated bad taken “at Teast six weeks to form. 
(AASA pp. 152-153) When bleeding occurs inside the 
head and over the surface of the brain as it did in this 
instance, the body’s protective mechanisms try to wall 
off that clot. Inside the brain, the body’s attempt to deal 
with this blood clot is by the formation of a membrane, 
a capsule around it; and inside the brain there is a 
gradual thickening and the formation of a capsule around 
this blood clot that tries to wall it off, close it off and limit 
its spread. The longer the clot stays there, ‘the thicker 
and firmer and more complete this membrane surround- 
ing the clot becomes. Dr. Johnson made a note at the 
time of the operation that such a membrane was present. 
i ignificance, accordj s 
that it took time to form, at weeks and prob-, 
a_ matter of months—one month or more. {n_his 
inion, the blood clots which he found had occurred 
a result of the accide n 
at least si we: rm. Ther i 
of any recent injury. (AASA pp. 121-122, 153) 


Subsequently, Dr. Johnson found a reaccumulation of 
fluid over the surface of Mr. Perkins’ brain, reopened the 
incision and on June 24th, removed a smaller amount of 
fluid from the surface of the brain. (AASA, pp. 82-83) 


Following the second operation, Mr. Perkins showed 
progressive improvement until he was dismissed from the 
hospital, and subsequent continuing improvement there- 
after. (AASA p. 125) On September 22, 1964, Dr. John- 
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son regarded him as having made a complete recovery with 
no residuals and felt that he could return to the work 
of the occupation that he had performed prior to March 
6, 1964. (AASA p. 127) 


All of the problems, complaints and difficulties were, in 
the opinion of Dr. Johnson, due to the accident of March 
6, 1964 and the accident of May 27, 1964, had in no way 
created any of the problems or difficulties that he had 
encountered. (AASA pp. 19%; 128) 


Mr. Perkins had a massive accumulation of blood over 
the surface of both the right and left side of the brain— 
subdural hematomas which were due entirely to the acci- 
dent of March 6, 1964. (AASA pp. 150-151) There was 
a heavy membrane on each sid the t 
had existed for a minimum of six weeks. (AASA p. 
153). He found no evidence of any recent injury when 
he operated on either the BUth or May or June 24th. 
(SSB an 

Dr. Randolph Kelly Brown testified that he was a diplo- 
mat of the American Board of Internal Medicine and of 
the American Board of Gastroenterology. This doctor had 
done no work in the field of neurology as far as surgery 
was concerned since 1940 or 1941. (AASA p. 303) He 

s employed to give an expert opinion in this_cas' 
had never seen Mr. 1 imi 
house, after the trial had started. He refused to examine 
Mr. Perkins. (AASA pp. 306, 307). 


The following hypothetical question was then propounded 
to the doctor by counsel for the Appellant: 


‘By Mr. David: 


“<Q Dr. Brown, I am going to put to you a hypotheti- 
cal situation, and at the end of the putting of the 
situation, I will ask a question calling for your opin- 
ion as an expert in your chosen field of endeavor. 


“T put the case of a 64-year-old male who has been 
involved in an automobile accident on March 6, 1964 
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in or near York, Pennsylvania. The man suffered 
the following injuries as a result of that accident: 
A blow to the head, evidenced by a contused, lacer- 
ated spot on the right side of his forehead and an 
injury to his right hand. The man was taken to a 
hospital in or near York, Pennsylvania, where su- 
tures were applied to his lacerated forehead. 


“He was released from that hospital on the same 
day of the accident. The man came home to Wash- 
ington, D. C. alone on a bus. His condition was such 
that his wife caused him to be seen by a physician 
in the District. Said physician found the man to be 
suffering from severe headaches, pain in his neck, up- 
per back, arm and shoulder, a lacerated forehead and 
an injury to his right hand. 

“‘This physician diagnosed Mr. Perkins as having 
the following injuries: One, cervical sprain; two, frac- 
ture of the right thumb; three, sprain of the upper 
back; four, post-traumatic headaches; five, contu- 
sion of the forehead, all as a direct result of the ac- 
cident on 3/6/64. 


“His prognosis at that time was guarded. He could 
not determine when Mr. Perkins would be able to re- 
turn to his regular occupation, and expected him to 
experience more pain and stiffness in the months to 
come. This physician referred the man to a neurol- 
ogist at Freedmen’s Hospital. The neurologist, after 
examination, caused the man to be hospitalized in 
Freedmen’s Hospital: 


“‘After having been released, the man seemed not 
to improve in so far as his headaches were concerned. 
Mr. Perkins thereafter continued to have headaches, 
and was unable to return to his employment, but com- 
plained of daily headaches, 


‘‘The patient and his son indicated to a Dr. John- 
son that he had gotten along fairly well up until two 
weeks prior to the time that Dr. Johnson saw him. 


‘‘Approximately 5 days before Dr. Johnson saw 
him on May 26, 1964, he was regarded as essentially 
helpless by both himself and his son. 
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“It was said he could climb stairs and get in and 
out of a bathtub specifically, and perform similar ac- 
tivities up until five days prior to the time when he 
was seen by Dr. Johnson. 


‘‘During the last five days, he was unable to climb 
stairs or get in and out of a bathtub. He was knock- 
ing over glasses and cups on the table while eating 
because of incoordination. This had happened a dozen 
times. 


‘‘He remembered the March 6, 1964 accident, but 
could not give a clear sequence of the course of events 
since that time up to May 26th. 


‘‘He was not clear for details or recollection and 
recall, and could not remember them. He was some- 
what confused mentally. His gait was poor. He could 
best be described as ‘shuffling.’ He was unable to get in 
and out of a chair without great effort and used his 
right limbs in a very limited way. 


“‘At that time, Dr. Johnson made a tentative diag- 
nosis that the patient probably had cerebral bleeding, 
and that he should also make certain that he did not 
also have Parkinson’s Disease. It was his opinion that 
this was due to the accident of March 6, 1964. 


‘‘Neurological examination showed some rigidity and 
spasticity on the right, but was otherwise not remark- 
able. 


‘‘Dr. Johnson directed the patient to mect him at 
Sibley Hospital on May 27, 1964. 


‘‘On the trip by automobile to Sibley Hospital, the 
automobile in which the man was a passenger was 
struck by an auto owned by the defendant, Mrs. Gale 
McKnew and driven by her son, Edward McKnew. The 
man struck his head on either the windshield or the 
dashboard and injured his knee. Two persons, pas- 
sengers in the same auto as the man, testified that the 
man was rendered unconscious in the accident. 


‘Dr. Johnson has testified that he saw the man in 
Sibley Hospital at approximately 6:30 p.m. May 27, 
1964, and that the man’s condition had not changed 
from that observed by the Doctor on May 26, 1964. 
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“‘He did a review and examination at Sibley Hospital 
to review and compare with the examination which he 
had done on the previous day and concluded, after a 
thorough examination, that the automobile accident in 
which he had been involved in just a short time before 
which he saw him had in no way changed his condi- 
tion from what it had been the day before. He had 
the same complaints he had the day before. 


“Dr. Johnson noted no new complaints and con- 
cluded that his condition was essentially unchanged. 
On the following day, he made a spinal tap which con- 
sisted of inserting a needle into the patient’s spine so 
that it entered the spinal column where the spinal fluid 
is contained, and allowed a small amount of the spinal 
fluid to be removed for examination in the laboratory. 
Said procedure also allowed a pressure recording ap- 
paratus to be attached to the needle to record the pres- 
sure in the spine, which is of interest because it indi- 
cates what the pressure is inside the head. 


‘‘The pressure recorded was at the upper limits of 
normal, that is, not clearly and distinctly abnormal, but 
at the upper limit of what was regarded as normal. 
Laboratory specimen of the spinal fluid was clear and 
without evidence of blood, and that the fluid appeared 
as water, essentially. 


“Dr. Johnson noted on May 28th that the patient’s 
status was unchanged, that he was alert; further that 
his condition on that day was as it had been when he 
had first seen him on May 26th. 


“‘Dr. Johnson saw Mr. Perkins again on the following 
day, May 29th, and noted that the patient’s condition 
was unchanged, pointing out that it is important that 
one make this record each day—that the patient’s condi- 
tion is or is not unchanged, if one expects cerebral 
bleeding, because one anticipates that this condition 
will worsen, and if it does, surgery will have to be 
undertaken promptly. 


“‘The laboratory report indicates that under the 
microscope there were 25 white blood cells per cubic 
millimeter which had essentially no significance. 
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“Dr, Johnson has testified that he was called to 
Sibley Hospital at 6:30 am. on May 30, 1964 because 
there had been a rapid change in the man’s condition 
in the past two hours. Patient now comatose, has con- 
vulsed twice; does not move left arm in response to 
pain, or either leg. Babinski, a neurological sign, was 
plus 3 and not on the right. 


“¢ ‘Patient’s condition is critical. Immediate trephi- 
nation indicated. Will proceed immediately. Relatives 
called per phone and informed.’ 


“Dr. Johnson proceeded to operate and performed 
the following: May 30, 1964: Under general anes- 
thesia and after sterile preparation of the scalp and 
draping, burr holes were placed in the left parietal 
area and a subdural clot encountered. The clot was 
partially organized and evacuated with some difficulty. 
Four burr holes were placed on the left side, one in 
the area of the coronal suture one in the temporal area, 
one low in the parietal area. Clot was evacuated by 
through and through irrigation between the burr holes. 


“The sutures were closed with interrupted cat gut 
sutures, and then a layer of interrupted black silk 
sutures in the scalp. Burr holes were placed in the 
parietal area on the right side and a massive liquid clot 
encountered on the right side covering the entire right 
hemisphere. 


‘An additional burr hole was placed in the right 
temporal frontal area, and the clot and enclosing mem- 
branes irrigated through and through. .A_massive 
membraneous sac_ was present overthe hemisphere.on 
the right side. Closure was in double layers as previ- 
ously Necombad: Patient’s condition was improved at 
the conclusion of the procedure. 


“The significance of the massive memkaneous sac 
was the result of the body’s attempt to deal with this 
blood clot in the formation of a membrane, a capsule 
around it. 


‘When bleeding occurs inside the head and over the 
surface of the brain, as it did in this case, the body’s 
protective mechanisms try to wall off that clot. They 
try to heal the process as the body does to any damage 
or injury to disease to any other area. The longer the 


10 


clot stays there, the thicker, firmer and more complete 
this membrane surrounding this clot becomes. 
“‘Dr..Johnson noted that a good, heavy 
nae 


resent at the time o 
2 found had 


cation of an 


further testifi covering a 
¢ n cach side of the head. Dr. Johnson further teeti- 
fie at tolowing the operation, he promptly and 
dramatically improved. Dr. Johnson further testified 
that he had not removed these sacs, but had opened 
them and removed the clot. The patient showed steady 
improvement after the operation. 


‘*Following the surgery, Mr. Perkins had some head- 
ache and his condition appeared to be very satisfactory. 
Thereafter, it became necessary to remove some more 
fluid from Mr. Perkins’ head and a second operation 
was performed on June 24, 1964, 


“After the usual preparation of the head, incision 
was made in the parietal area in the line of a previous 
incision and a burr hole exposed in the left parietal 
area, ~The dura was reopened and the membrane of a. 
typical subdural clot encountered. The membrane was 
opened and approximately 10 ce’s of slightly xantho- 
chromic spinal fluid evacuated under considerable pres- 


sure. The bleeding was controlled in the burr hole and 
incision was closed in layers in the usual manner. 


“A similar incision was made on the right side and 
on opening the dura, a sub-dural membrancous clot was 
encountered, The membrane was opened and approxi- 
mately 30-ce’s of dark, muddy “serous fitid escaped 
under pressure. The membraneous sac was irrigated 
on the right, and the brain observed to approximately 
¥% inch from the bony skull. This depression appeared 
to diminish under observation. A Penrose drain was 
placed in the membrane sac, and the area of the mem- 
brane coagulated freely around the burr hole opening. 
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‘‘The drain was left in place, and the incision closed 
in two layers in the usual manner. That on the occa- 
sion of the second operation, he found a massive liquid 
collection encapsullated [sic] still inside the capsule. 
An opening was made through the capsule; underneath 
the bony opening, the capsule was entered and the fluid 
evacuated from it. The capsule was left undisturbed. 


‘Dr. Johnson further testified that the liquid which 
he found was from the phy of March 6. 196. Dr. 
Johnson further testified that the brain tried to expand 


and close the space and collapse the capsule, but it was 
so firm and so well formed that it would collapse very 
slowly, and that very often while it is doing so, more 
fluid collects and the surgeon has to go back and drain 
it again; further, that there were occasions when he has 
gone back as many as five times before the capsule is 
completely collapsed and the situation remedied. 


‘“‘Dr. Johnson further explained that the xantho- 
chromic fluid was an exuding of the pigments, the 
coloring of the blood which passes through the mem- 
brane of the capsule and gets into the spinal fluid which 
surrounds the capsule; that if one found an orange- 
colored spinal fluid, one would be quite certain that 
bleeding had occurred, but one would know nothing 
regarding the duration of the bleeding. 


‘“‘Dr, Johnson further testified that following the re- 
moval of the fluid on June 24, 1964, his condition there- 
after was one of progressive improvement until he was 
dismissed from the hospital. Thereafter, there was 
subsequent continuing improvement, 


‘On July 22, 1964, his condition was very good, his 
strength was good in both arms and both legs, both on 
the right and on the left. 


“On September 22 ,1964, Dr. Johnson found his con- 
dition to be excellent. He regarded him as having made 
a complete recovery so far as his head injury is con- 
cerned, with no residuals or disability. At that time, 
Dr. Johnson certified that he could return to the work 
of his occupation that he had performed prior to March 
6, 1964. 
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‘*Dr. Johnson further testified that all of the prob- 


lems and complaints ifficulties that he had encoun- 


rom. . @ 
date.of bis discharge were.as.a.result of the accident 
of March 6,.1964and that. the accident.of May 97, 1964 
had in no way created any problems or difficulties. 


“Now, doctor, based upon the above facts and the 
above history, and upon your having seen the plaintiff, 
do you have an opinion, based upon reasonable medical 
certainty, as to whether the accident of May 27, 1964 
at plaintiff’s sub-dural hematoma?’? (Record 
32-43 


The doctor responded that the accident of May 27, 1964, 
probably caused Appellant’s sub-dural hematoma. (AASA. 
pp. 299-300) 


On page 6 of his cross-examination, he was asked if he 
had not previously testified in a deposition that Mr. Perkins 
had had a reinjury of an original hematoma that he had 
had since March 6, 1964. The doctor stated that this was 
correct and he admitted that Mr. Perkins had had two 
previous sub-dural hematomas. (AASA. pp. 308, 309) He 
then stated that Mr, Perkins’ snb-dural_hematoma-did-not 
come as the result of the May 27, 1964 accident. He stated 
that there was an injury to a hematoma already there, and 
further bleeding took place. (AASA. p. 310) He reiter- 
ated the fact that he had previously testified to the effect 
that Mr. Perkins had a sub-dural hematoma and had had 
a reinjury of the sub-dural hematoma; (AASA. p. 312) 
that the man had had a reinjury of sub-dural hematomas 
that were due to the accident of March 6, 1964. 


At this point, he was asked if he had accepted the testi- 
mony read by counsel for the Appellant in the hypothetical 
question and stated that he had. However, he refused to 
agree that he had accepted the testimony of Dr. Johnson 
to the effect that Mr. Perkins’ condition was in no way 
changed from what it had been the day before the accident. 
At this point, Judge McGarraghy advised the doctor that 
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he was required to accept the facts of the medical history 
contained in the question propounded by counsel for the 
Appellant. And, finally, he stated that he accepted the 
hypothetical case. (AASA. pp. 314, 315) 


Again, the doctor attempted to avoid the stipulated facts 
contained in the hypothetical question. He stated that he 
accepted the fact that on May 28th, the patient’s status was 
unchanged and that he was alert. (AASA. p. 319) Then 
Dr. Brown stated that he was not willing to accept the 
stipulated testimony concerning the findings resulting from 
a spinal tap. The Court again instructed Dr. Brown that 
he was required to accept the report of the spinal tap and 
he was advised that he could not take issue or rely upon 
anything other than the facts in the hypothetical question. 
oe p. 320) Dr. Brown agreed that there was nothing 

n the laboratory specimen which indicated any recent injury 
whalloweer (AASA. p. 321) Dr. Brown further agreed 
that he had accepted the statement in the hypothetical ques- 
Siow That The onbraneoie ae SHG teed the ae 
Si Porkns head Soe Se TE ao td een tes here at 
least six weeks prior to May 30, 196 1964. (AASA. pp. 321-322) 
He also testified that he had accepted the testimony of Dr. 
Johnson that good, heavy, thick membranes were present 
gn both sides of the brain at the time of the operation on 
May 30, 1964 and further, he agreed that he had accepted 
Deetohnen aad statement_that t_these_membrane_sac sacs had 
taken at least six weeks to form around the clots. (AAS = 
pp. - Oo é next reluctantly agreed that he ha 
cepted Dr. Johnson’s further testimony that he had fom 
no ) Indication _ “of any 3 Tecent injury. (AASA. p. 324) Dr. 
Brown endeavored to draw a distinction between the types 
of clots that were referred to in the record, but each time 
was reminded that he would have to accept the facts con- 
tained in the hypothetical question. (AASA. pp. 327-329) 
Finally, he agreed that if Dr. Johnson testified to the fact 
that the liquid he found was from the injury of March 6, 
1964, that there would be no other basis for it to have come 
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from the May 27th accident. ( 
also agreed that he had acce 


sult of the March 
May 27, 1964, h 
culties t{AAS2 
Dr. Jesse Barber testified that he was a certified specialist 
in neurological surgery; (AASA. pp. 334-335) that he first 
saw Mr. Perkins on March 9, 1964 and that Mr. Perkins had 
been referred to him by Dr. Crittenden. (AASA. p. 335) 
He had sustained a cerebral concussion, a sprain of his neck 
and back, muscles, multiple contusions and lacerations of 
the face and right forehead and a fracture of the right 
thumb area. Dr. Barber admitted him to Freedmen’s Hos- 
pital and ordered the taking of x-rays. He complained of 
headaches and pain in the back, neck and right hand. He 
was discharged on March 16, 1964 from Freedmen’s Hospi- 
tal. (AASA. pp. 336-337) Dr. Barber reviewed the opera- 
tive report and stated that the description of the clot on the 
s’ head would fit a clot which is 
days old—would be somewhere be- 
4 days old, the clot on the right would be 
more than 26 days old. (AASA. pp. 343-344) The right 
side_sub-dural-hematoma was related to his first injury in 
March, whereas the second hematoma would appear to be. 
related to the second injury. (AASA 7347) He had not 
seen Mr. Perkins since 1964, = 
On cross-examination, he testified that the doctor who 
actually treats a person and performs surgery, is in a much 
better position to comment on what is wrong with the 
person and what might have caused his problems. (AASA. 
p. 348) Mr. Perkins, on March 9th, undoubtedly had the 
beginning of a right-sided sub-dural hematoma. (AASA. 
p. 353) If an encapsulated clot was found on the right 
side, that would indicate that it had been there for a long 
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period of time, perhaps as long as six weeks. If the mem- 
brane on the outside of the clots was encapsulated on May 
30th, this would be evidence that the occurrence which 
brought about the clot and the formation of the ee 
had occurred many weeks before. (AASA. p. 354) 

the SeenON showed that both of the clots we were encapsu- 
lated_as y e clots had to ave ¢ - existed for 


Quiles atm (AASEepp: 355.356) 


Were encapsulated and were there on May 30th, they had 
area iE a St er oth and it 
_wo balereasona leutorasstmenthatatnevabadgoolaycors 
from the same injury. (AASA. p. 350)” 
Although on redirect examination Dr. Barber stated that 

it was his opinion that a new hematoma was brought about 
by the blow that Mr. Perkins suffered in the second ac- 
cident, the doctor agreed on further_recross-examination, 
that_if “the _testimony had indicated that both of the clots 
were encapsu sulated.a at_the time ime of the “operation. « on. May. 


20, 1964, that the conditions of hematoma had to have 
existed for many ny weeks prior to that day. ( AASAT p. 360) 

Dr. Harold Stevens, a certified neurologist, ones Mr. 
Perkins on behalf of Appellee on June 24, 1968. He had 
submitted to him the same hypothetical question previously 
submitted to Dr. Brown (AASA. pp. 210-221) and stated 
that the injury of May 27, 1964 had no influence on his 
preexisting sub-dural hematomas which were caused by 
the accident of March 6, 1964. (AASA. p. 222) As a 
basis for his opinion, he pointed out that the continuous 
headaches which followed the March 6th accident, the 
complete incapacity of Mr. Perkins, the subsequent de- 
terioration eventuating in focal neurological signs of weak- 
ness, confusion, memory loss and finally surgery which 
demonstrated the presence of bilateral sub-dural hemato- 
mas and the presence of thick membranous sacs, could 
have been formed only over a period of many weeks. 
(AASA. pp. 222, 243, 244) 
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The various medical reports and the record of the 
Workmen’s Compensation Commission disclose that as_ 
late as November 1965, Appellant was endeavoring, to 


collect compensation benefits, contending that his injuries 
and condition were due to the first or March 6,.1964ac- 
cident. (Defendant’s Exhibits 1-18) 

Excerpts from the deposition of Edward McKnew, the 
driver of Appellee’s car, were read into the evidence and 
disclosed the following: that he was traveling on Reservoir 
Road in the lane next to a median dividing strip, that he 
was planning to make a left hand turn at Foxhall Road, 
applied his brakes and slowed his car down; that the 
traffic signal controlling traffic at the intersection was green 
for Reservoir Road (McKnew dep. pp. 6-8) ; that Reservoir 
Road curves coming in the opposite direction and one 
can see only 100 feet back from the intersection; that he 
gave a mechanical signal of his intention to make a turn 
(McKnew dep. pp. 10-11); that he proceeded into his 
turn and noted the approaching vehicle a split second before 


the impact when he was traveling at a speed of 5-8 miles 
per hour when his car was in the right hand lane of 
traffic coming in the opposite direction on Reservoir Road 
(McKnew dep. p. 11); that after impact, his car was 
pushed back by the car in which Appellant was riding 
95-10 feet. (McKnew dep. p. 13) 


SUMMARY OF ARGUMENT 

The Appellant failed to show any causal connection be- 
tween the automobile accident of May 27, 1964 and his 
complaints of brain injury. The evidence on the contrary 
clearly disclosed that all of Appellant’s complaints were 
solely attributable to an earlier automobile accident which 
had occurred on March 6, 1964. The medical testimony 
offered by Appellant himself clearly established this as 
a fact. 


As late as November 1965, Appellant was stil] en- 
deavoring to collect Workmen’s Compensation benefits 
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claiming that his injuries and his condition were due to 
the March 6, 1964 accident. 


No claim of aggravation was ever made by Appellant 
qr permitted by the trial Court. It was only when Ap- 
pellant was trying to avoid the devastating effect of the 
testimony of his own brain surgeon, Dr. Johnson, who 
clearly established that Appellant’s problems were due 
to the earlier accident that he unsuccessfully attempted to 
inject the claim of aggravation into the case for the first 
time. 


Finally, Appellant failed to show negligence on the part 
of Edward McKnew in the operation of his mother’s 
car. 


The trial Court very properly granted a Motion for 
Appellee notwithstanding the failure of the jury to agree 
upon a verdict. 


ARGUMENT 
I. There Was No Causal Connection Between the Accident of 


May 27, 1964 and the Physical Complaints of Appellant 
Manifested Thereafter. 


On March 6, 1964, Appellant was involved in an auto- 
mobile accident which resulted in head and other injuries, 
and required his confinement in Freedmen’s Hospital for 
a number of days and brought him under the care of Drs. 
Crittenden and Barber. Since he was injured while in 
the scope of his employment, he received Workmen’s Com- 
pensation benefits as provided by law. On May 26, 1964, 
he was brought to the office of Dr. Johnson, a neurological 
surgeon for examination. He had been essentially disabled 
for some days prior to the examination. Dr. Johnson 
examined him and tentatively concluded that he had an 
intercranial blood clot, advising prompt hospitalization. 
The next day, on the way to the hospital, he was involved 
in the automobile accident which is the subject of this suit. 
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Shortly after this accident, Dr. Johnson examined Ap- 
pellant Perkins at Sibley Hospital and found his con- 
dition not only unchanged, but in every respect as it had 
been the day before, prior to the second automobile ac- 
cident. Likewise, his condition the following day was 
found unchanged. 


However, on May 30, 1964, his condition was found by 
Dr. Johnson to have worsened and an operation was per- 
formed. Mr. Perkins was found to have a massive ac- 
cumulation of blood over the surface of both the right 
and left side of the brain, sub-dural hematomas, which 
were, according to Dr. Johnson, due solely and entirely 
to the accident of March 6, 1964. 


Dr. Johnson explained that when bleeding occurs inside 
the head and over the surface of the brain, as it did in 
this case, that the body’s protective mechanism tries to 
wall off the clots, in the formation of a membrane or 
capsule around them. The longer the clots remain, the 
thicker and more complete become the membranes. 


In this case, Dr. Johnson found heavy membranes on 
both sides which in his opinion had taken six weeks to 
form. He found no evidence whatsoever of recent injurv 
and concluded that the hematomas had oceurr: 
result of the first_automobile accide N 4, 
and that the accident of May 27, 1964 had in no _w; 
created any of Mr. Perkins’ problems. 

re ES walneal 


Subsequently, Dr. Johnson found a reaccumulation of 
fluid and on June 24, 1964, removed a smaller amount of 
fluid from the surface of the brain. Likewise, this prob- 
lem, he said, was due to the accident of March 6, 1964. 
Thereafter, Mr. Perkins showed progressive improvement, 
was dismissed from the hospital and on September 22, 
1964, Dr. Johnson found him able to return to his employ- 
ment. 
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The physician, Dr. Crittenden, who had seen Mr. Perkins 
immediately after the accident who was called to testify 
by Appellant and who had sent him to Dr. Barber, knew 
nothing of the May 27, 1964 automobile accident and saw 
him into May of 1965, seeing him both prior to and sub- 
sequent to the second accident. In_his report of May 
1965, he described all of his findings as being due_to 

Mr. 
Perkins testified at his “compensation hearing rel 
the March 6, 1964 accident in November 1965 and as the 
medical reports and his testimony indicate, he was still 


tryig to collect compensation benefits _ for. this accident 
Ww. ich: he blamed for his problems. ; 


Confronted with positive and substantial medical testi- 
mony demonstrating no causal connection between the auto 
accident of May 27, 1964 and Appellant’s medical prob- 
lems, Appellant’s counsel offered the testimony of Dr. 
Brown who never examined Appellant and who was an 
internist. The only basis for interrogating this doctor 
was by giving him the uncontroverted and admitted facts 
as testified to by Dr. Johnson. While he testified initially 
that on the basis of the hypothetical question that the 
accident of May 27, 1964 probably caused Appellant’s sub- 
dural hematoma, his testimony was completely contra- 
dicted by subsequent admissions on his part and added 
up to of no consequence whatsoever. After indicating on 
direct examination that he had accepted all of the state- 
ments of Dr. Johnson, he then refused on cross- examination 
to_ agree that_he accepted the medical testimony to the 
effect that Mr. Perkins’ condition was in no way changed 
following the second acciden 
thereto. He was reminded by the trial Ju ge that he 
WAS required to accept this testimony. He_again songht 
to avoid the Stipulated facts contained in the Hrevothetical 
question concerning findings resulting from a spinal tap, 
although when reminded by the Court he would have to. 
accept the findings, | he agreed the laboratory specimen 


indicated no recent injury. Dr. Brown sought to draw 
a distinction between the type of clots that were referred 
to in the record but upon again being reminded that he 
was required to accept Dr. Johnson’s testimony, agreed 
that_he had accepted Dr. Jobnson’s statement that the 


emibrane sacs had faken at least six weeks to form 
around the clots He likewise agreed that if Dr. Johnson 


testified to the fact that the liquid he found came from 
the injury of March 6, 1964, that there would be no basis 
for it to have come from the May 27th accident. Finally, 
he admitted that he had accepted the statement of Dr. 
; Johnson that all of Mr. Perkins’ complaints and diffi- 
culties were due to the first accident and that the second 
accident had created no problems or difficulties. 


As mentioned before, his testimony added up to of no 
ts SONY added up to of n 
consequence whatsoever and represented an attempt on his 
part to give an opinion based solely on pure speculation. 
Upon being confronted with the conceded facts which 


demonstrated that the second accident played no part in 
Appellant’s problems, he reluctantly had to accept Dr. 
Johnson’s opinion showing no causal connection. 


Dr. Barber, a neurologist, who had treated Mr. Perkins 
at Freedmen’s Hospital following the first accident, tes- 
tified that he had last seen Mr. Perkins in March of 1964. 
He said that on March 9, 1964, Appellant undoubtedly 
had the beginning of a right-sided sub-dural hematoma. 
While this doctor first said that the operative report of 
the clot on the left side of Mr. Perkins’ head would fit 
a clot between 114 and 4 days old and that the second 
hematoma appeared to be related to the second injury, 
he conceded that if the membrane on the outside of the 


clots was encapsulated as of May 30, 1964, (the »_uncen- 


tradicted and conecded testimony) _the clots had to have 
ks before and could not ossibly 


existed for many weeks 
have come from thé—accident of May 27th. urther, if 


ant nen ate meee 


the encapsulated clots were there on May 30, 1964, they 
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had to have existed a number of weeks before and it would 
be reasonable to assume they had both come from the 
same injury. While the doctor again attempted to contend 
on redirect examination that a new hematoma occurred 


in the second accident he again agreed on _recross_that 
if the clots were encapsulated at the time of the May 30, 
191 i j y 1- 
lant’s_counsel_had conceded _in the hypothetic 

submitted to Dr. Brown, that they_had existed for many _ 
weeks. 


The only substantial testimony dealing with caus 
offere App y . Try as 
they did (Drs. Brown and Barber) to circumvent and avoid 
this testimony, each time they were confronted with the 
admitted facts, it became crystal clear that these doctors 
agreed with Dr. Johnson and that there was no connection 
between the second accident and Appellant’s problems. 


It must be borne in mind, also; that the burden of es- 


tablishing causal connection was that of Appellant and 
this burden he failed to meet and carry. 


While the testimony of Dr. Harold Stevens, another 
outstanding neurologist, who had examined Appellant, 
was offered by Appellee it is nevertheless important to 
note that this physician clearly and unequivocally sup- 
ported the findings of Dr. Johnson. He confirmed. the 
testimony of all of the doctors that if the thick _mem-. 
branous sacs had formed around the bi-lateral_sub-dural 
hematomas, that the condition had [ existed for many weeks. 


The burden of proof was upon Appellant to establish a 
causal connection between the second injury which is the 
subject of this suit and Mr. Perkins’ brain injury. He 
not only failed to do this but actually proved clearly that 
the second injury played no part in his difficulties. No 


reasonable-person ery legitimate inference to all 
of _the meiteal nee Sond have properly reached a 
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verdict in Appellant’s favor dnthis case. Shewmaker v. 
Capital Transit Co., 79 US. App. D.C. 102, 143 F.2d 149. 

There was no possible basis for sending this case to 
a jury on the injury issue and the Court would have been 
justified in directing a verdict at the conclusion of Appel- 
lant’s testimony. 


Appellant, in his brief, has twice referred te an auto- 
mobile accident of April 9, 1964 (Appellant’s brief, pp. 3, 
10) and once to an accident of April 19, 1964 (Appellant’s 
brief, p. 4) although it is obvious that these references 
are to the first accident of March 6, 1964, 


It is not clear from a reading of Appellant’s Brief just 
what contention his counsel is making concerning the in- 
jury claim. He first states (Appellant’s brief, p. 8) that 
Drs. Barber and Brown testified that the “second hema- 
toma’’ resulted from the automobile accident of May 27, 
1964 but then says (Appellant’s Brief, p. 10) that ‘‘[T]t 
is conceded by the respective parties to this litigation 
that the Appellant sustained a ‘right sided sub-dural 
hematoma as a result of the injuries received on April 9, 
1964’ and that ‘[I]t is also the position of the appellant 
that the aggravating and worsening effect of the acci- 
dent of May 27, 1964 on the pre-existing right-sided sub- 
dural hematoma was a factual issue for jury determina- 
tion.’ ’? No claim of aggravation was made in this case 
and A ellant charged only that Appellant's head imvosies 
Were due entirely o the secon as only 


a oe 


when he realized that h 


he. attempted, unsuccessfully, to inject 
gravation. This was not permitted and has no basis in 
the case whatsoever. 


Appellant misconceives the situation which he himself 
created when he contends (Appellant’s brief, p. 11) that 
where there is a conflict in the testimony of expert wit- 
nesses that it is the function of the jury to resolve such 
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conflict. Appellant offered and vouched for the testimony 
idi e 


r. Johnson. He even co 
entire testimony of this he propounded, his 
hypothetic j Dx...Brown. His-concession de- 


stroyed his medical case completely. This was not a case 
‘of a confjct between testimony < f expert witnesses_but 
a situation created by ppellant’s counse self and in 
the the testimony for which he vouche as has been 
previously pointed out upon being confronted with the 
uncontradicted facts, neither Drs. Brown nor Barber lent 


support to Appellant’s case. Dr. Barber, in particular, 
demonstrated that he agreed with Dr. Johnson. 


it is Sepa that after the Senta pursued 


he then meer his modus operandi and Wattaapinieto 
blame his problems | on. ‘the ‘second accident. 


No causal connection whatsoever has been established 
between the accident of May 27, 1964 and Appellant’s 
injuries which were due entirely to the first accident. 


II. No Negligence Was Shown on the Part of the Driver of 
Appellee’s Car. 

Appellant’s brief refers only to the deposition of Edward 
McKnew, the driver of Appellee’s car on the issue of 
negligence. A review of the McKnew deposition testimony 
discloses that he was free from negligence and at all times 
operated his automobile properly and in compliance with 
the traffic regulations. He proceeded into his left turn 
at the intersection where the accident occurred after giv- 
ing a proper left turn signal and at a time when the car 
in which Appellant was riding had not come in sight 
from around a curve, approximately 100 feet east of the 
intersection. It was obvious that the driver of the car 
in which Appellant was riding was solely to blame for 
the accident because Mr. McKnew had almost completed 
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his turn when he was struck by the other car which 
should have yielded the right of way to him in his legal 
turn. 


CONCLUSION 


The Trial Court very properly directed a verdict for 
Appellee notwithstanding the failure of the jury to reach 
a verdict and its decision should be affirmed. 


Respectfully submitted, 


Ricwarp W. GaLiHeR 
Wim EH, Stewart, Jr. 
Wiis H. Crarxe 
Attorneys for Appellee 
1215 19th Street, N. W. 
Washington, D. C. 
FE 7-8330 
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Staternont 


With respect to Appellant's Brief, heretofore filed herein, 
the Court's attention is directed to the following: 


Sta 
1. “Appellant's Brief" was filed in this Court before the 


Court required the filing herein of "Appellant's Amended Supple- 
mental Appendix" and the "Addition To Appellant's Amended Supple- 


mental Appendix".* Therefore the various references to the 
record contained in "Appellant's Brief" are to be disregarded 
entirely by both the Court and cvuunsel as invalid. 

2. In order to correct this deficiency in "Appellant's 
Brief", and at the same time "Reply" to the contentions advanced 
in "Appellee's Brief", appellant will refer herein to the perti- 
nent testimony of the several witnesses, including the physicians, 
who testified during the trial below, while setting forth the cor- 


rect pages of the record where such testimony may be found. 


Appellee's Brief has so fragmentized, slanted, twisted, dis- 
torted and butchered the medical testimony adduced at trial that 
appellant proposes to summarize and treat it as it was given to 


the court and jury below by each medical witness. 


1 The Medical Testimony And Evidence 


During trial five (5) physicians testified, namely, doctors 
Donald A. Johnson (ASA 5-149, AASA 1-6), Charles M. Crittenden 
(ASA 183-200), Harold Stevens (ASA 201-252), Randolph K. Brown 
(ASA 253-333) and Jessie B. 3arber (ASA 33-361). 

Doctors Johnson and Stevens were called and testified as 
medical witnesses for the defendant (Appellee here). See ASA 1)9- 
182, AASA 1-6; ASA 201-252. Dr. Johnson had originally been cal- 


led_and testified as one of appellant's medical =ittnesses (ASA 
54-148). 


x", 


*gymbol references to Record: ASA means “Appellant's Amended 
Supplemental Appendix". AASA means “Addition Fe Appellant's Amended 
Supplemental Append 


Doctors Crittenden, Brown and Barber were called and test- 
ified at trial as medical witnesses on appellant's behalf. 


Testimony of Dr. Crittenden: 


This physician, a specialist in internal medicine, testified 


that he saw appellant for the first time on March 6, 196) and ex- 
amined him for injuries suffered when a truck in which Eppemlenc 
was riding became involved in an accident earlier on that date; 
that he referred appellant to Dr. Jesse B. Barber, a neurosurgeon, 
attached to Freedman's Hospital, for treatment because the "in- 


juries were beyond my scope of medicine"; that appellant was sub- 
sequently "hospitalized at Freedman's"; that the injuries noted 
were "a contusion and laceration on the right side of nis fore- 
head" and injury to the "right thumb". (ASA 183-187) 

On cross-examination the Doctor testified that a "sprain of 
the upper back" was noted; that he saw appellant a@ number of times 
after the aforementioned accident; that he could find no notes or 
any records among his medical files which mentioned or referred to 
any accident involving tne appellant which occurred on or about 
May 27, 196); that in his op’.iion the conditions which he had de- 
scribed came as a result of the accident in March 196, (ASA 187- 
195). | 

On re-direct examination the Doctor moneated that there was 
nothing in his medical records which reflected information regard- 
ing an accident that took place on or about May 27, 1964; that ne 
did make an entry regarding an operation for 4 subddure? hematoma 


on information obtained from a hospital report where the operation 


was performed; that appellant was not operated on at Preedman's 
Hospital for subdural hematoma; that he never suggested to ap- 
pellant that an operation for a subdural hematoma was needed; 

that he was told, some time after the event, that appellant was 


operated on at Sibley Hospital for hematoma; that he "did not 


make a diagnosis of subdural hematoma when" appellant "was at 
my office"; that any entry in his records regarding a subdural 


hematoma was not based on any medical findings made by him 
(ASA 195-198). 

On re-cross-examination when asked by counsel for appellee 
whether or not he had testified in connection with appellant's 
compensation claim the Doctor replied that he did “testify in be- 
half of what I knew about this patient"; that he sent a medical 
report to counsel for appellant as late as May ll, 1965 concern- 
ing appellant's condition; that he answered "Yes" upon being ask- 
ed by counsel for appellee whether he wrote a letter in May of 


1965 to "Mr. David in which you described all of the findings 
that you had made both before that time and at that time, as due 


to the accident of March 6, 196), and to no other cause, did you 


not, Dr. Crittenden?" (ASA 198-200) 


Testimony of Dr. Barber: 


This physician, a specialist both in general surgery and in 
neurolcgical surgery, testified that he sew appellant for the 
first time on March 9, 196) in his office, on referral from Dr. 


Crittenden; that he "took a history and did an examination” of 


appellant “at that time"; that "My impression was that Mr. Per- 


kins had sustained a cerebral concussion, @ sprain of his neck 
and back muscles, multiple contusions and lacerations of the 
face and right forehead and a fracture of the right thumb area”; 
that "I had him admitted to Freedman's os ital under my care, 
a few moments after I completed my examination"; that “Neuro- 
logical examination was carried out on admission, and repeated 


throughout his hospital stay, and no abnormalities were found 


on his neurological examination”; that "several x-rays of the 


skull were made which showed no evidence of fracture. X-rays 


were made of his cervical spine, his neck, which snowed no evi- 


dence of fracture. X-rays of his lumbo- acral spine, the lower 


back, were made and showed no evidence of fractures; and x-rays 


ack, Woe ee 


of the right hand and wrist were made which did show a fracture 
in that area"; that appellant “had further tests; routine blood 
studies, including hemagram and tests for diabetes and kidney 
function were normal. He had an electroencephalogram, or brain 
wave test, which was performed, and was also norma” that when 
appellant "came into the hospital he compleined of some head- 
aches and pain in the back, neck and right hand. During his 
hospital stay, his headaches cleared and the pain in his neck 


and back improved. The pain in his right hand improved after 
the application of a cast"; that appellant was discharged from 


the hospital on March 16, 196). ASA 335-337. 
The Doctor further testified that "I have in my possession, 


and have thoroughly reviewed the records in my possession waich 
consist of some reports from Dr. Donald Johnson which are based 


Fo 


on visits to his office on July J) of "6 and July 29 of *6h. 

I have also seen reports of Dr. Levine dated 5 November "6h 

and 25 November "6h, and another report from Dr. Johnson dated 
the llth of February 1965 and a report from Dre Crittenden 
dated the llth of May 1965"; that he examined the appellant's 
medical records “from Sibley Hospital covering the period from 
5/27/6k until his discharge"; that appellant “was diagnosed at 
Sibley Hospital as having a bilateral sub-dural hematoma"; that 


there are various tests for determining whether a person has & 


sub-dural hematoma, "such as an angiograph, or exploratory 
trephination, or burr holes. All of these techniques are used 
at times, depending upon the individual circumstances. There 
are other tests such as spinal taps, such as brain wave tests, 
and the like, which also may be used"; that, in general, the 


age of a sub-dural hematoma may bo determined; that "the most 


acceptable information as to determining the age of 8 sub-dural 


hematoma is on microscopic examination, and this is based upon 


the changes which occur at various time intervals"; that the 

records of the hospital pertaining to appellant's medical case 
do not show that the blood clots removed from appellant's head 
were examined microscopically in the laboratory; that it is the 


rule in most hospital "that any removed tissue is submitted to 


the pathological laboratory for microscopic examination", ASA 
337-342. 
That other methods, "not nearly as accurate", may be used 


to determine the age of the sub-dural hematoma. "The gross ex- 


amination of the membranes and the clot may be done, and give 


you an approximation of the age of the sub-dura - If we can 
just refer to the scheme of the microscopic examination once 
again, and go on and complete the gross findings, for example, 
what one sees grossly in the first 2) hours is & clot that's 


relatively soft. In the 1-1/2 to & days, at the stage of fi- 
broblasts appearing, then the clot becomes hardened, or as we 


say, ‘organized'", ASA 31-32. 


The Doctor was asked the following question by counsel for 


appellant: "Q Doctor, would you look at those reports that 
you have and read the description of the sub-dural hematoma 
found on (¢) when Mr. Perkins was first operated on?", to 
which the Doctor replied: "A This is the operative report 
dated 5/30/6 and so forth, purely in relationship to the de- 
scription of the clot: 'The first burr hole was placed in the 
left parietal area_and a sub-dural clot encountered. The clot 
was partially organized, and evacuated with = difficulty. 
Four holes were placed on the left side in var<ous positions’ 
which I won't bother to read, and so forth. This is essential- 
ly the description of the clot on the left side of the head on 
5/30/64. ‘In addition to the burr holes, smal bony openings, 
on the left side of the head, then a burr hole was placed in 

the right parietal area, and a massive liguid clot encountered 
covering the entire right hemisphere. Additional burr holes 
were made and the clot and enclosing membranes irrigated through 
and through, A massive membraneous sac was present on the right 
side so that the description on the left side is a@ "partially 
organized clot.' The description on the right Side is 'mem- 


branes with a membraneous sac with a liquid clot.'" ASA 343- 
3h}. 
The Doctor, when asked to give an opinion as to the age 


of the clots removed from the left and right side of the head 


by Dr. Johnson during the first operation, further testified 
that “The description of the clot on the left side of the head 
would fit a clot which is around or less than four days old -- 
would be somewhere between 1-1/2 and days old. It was hard, 
It was all organized. There is no mention of any mombrane 


that was seen. Whereas, the clot on the right side which had 
thick membranes -- a membraneous sac would imply that the mem- 


brane was both on the outer surface and on the inner surface, 


and the nature of the clot would imply that degeneration had 
taken place, so that the clot on the right side by that scheme 


-- and if its membraneous sac is massive -=- would be more than 
26 days old.” ASA 3h). 

The Doctor also read and commented on the operative report 
of Dr. Johnson covering the second operation performed on ap- 
pellant, es follows: "This is the operative report on Mr. Per- 
kins, which is, as the former report, signed by Dr. Johnson 
6/2h/bk: 'a& “reopening of the left parietal area was achieved 
and the membrane of the typical sub-dural clot encountered. 

The membrane was opened and approximately 10 cc's of slightly 
zxanthochromic spinal fluid evacuated under pressure."* "So, at 
this time, there was membrane formation on the left side, with 
xanthochromic spinal fluid. 'On the right side the membrane was 
opened and 30 cc's of dark, muddy, serous fluid escaped. The 


- membraneous sac was irrigated on the right. . -' so, at the 
second operation, there were membranes on both sides of the 


head. That is _ to say that there were membranes in relation to 
both sub-dural hematomas which was on 6/2)/6), 3-1/2 weeks af- 


ter the preceding operation. ASA 3-345. 


The Doctor was asked by counsel for appellant the follow- 


ing questions "Q@ Doctor, igs there any other information in 
those records that you have there that would help this Court 
and this jury in deciding the approximate age, or if you will, 


the exact age of the 2 sub-dural hematomas?™, and, in response 


thereto, further testified: "A Well, here we have a man who 


had an accident on the 6th of March, with an injury to his head, 


who did reasonably woll for approximately 2 months after this 
injury; but some two to three weeks prior to his hospital edmis- 
sion to Sibley on 5/30/6) developed symptoms of confusion, of 
problems in walking and the like. Now, in addition, on _ the 27th, 


he had a second injury to his head, at which time the right side 
of his head was struck in an automobile accident. So, prior to 
that injury there had been a slow progression of symptoms relat- 
ing to his problem over an 1ll-week period. But three days fol- 
lowing the second injury his condition, according to the record, 
deteriorated rapidly so that he became eee developed con- 
vulsions and had to have an emergency operation. With that kind 
of background for @ history, and the operative findings of the 


gross appearance of the two sub-dural hematomas, 4t would appear 


to me that the right-sided sub-dural hematoma is an old hemato- 


ma and undoubtedly related to his first injury of March; where- 
as the second hematoma which grossly had the appearance of a 
hematoma somewhere around 1-1/2 to 4 days, would appear to be 
related to the second injury; and this is the point that is 


responsible, as I see it, for his rapid daterioration over a 
-da riod prior to his second operation, whereas the pro- 


ression of the 8 toms related to his old or right-sighted 


hematoma was much slower and took 11 weeks." (ASA 36-347). 


(All emphases utilized in Dr. Barber's, as well as in Dr. 
Crittenden's, testimony were supplied by appellant. Emphases 
will likewise be supplied by appellant to all medical testi- 
mony submitted under this sub-heading. ) 

On cross-examination the Doctor testified that he was fully 
informed concerning appellant's medical background and problems 
involving his head injuries of March and May 196, insluding the 
operative reports of Dr. Johnson. ASA 348-352. 

On cross-examination the following questions and answers 
appear: (By Counsel for appellant) "Q You have based your 
opinion completely on records and documents that you have ex- 
amined, have you not, doctor?” (Dr. Barber) “A Yes. Pri- 
marily on the basis of the operative report. Q Yes. A --in 
the description of the subdural hematomas dictated by Dr. John- 
son on the 1lth of June 196k, some 1] days after the operation 
was performed. Q It would be important in that connection to 
know what Dr. Johnson actually saw, as you indicated before, 


would it not? A Yes, I assume what he wrote down is what he 


saw. 9 And his testimony in detail would have been extremely 


important for your consideration in reaching the opinions that 
you have given here? A Cortainly. If_he feels that his ori- 
ginal written report is incorrect, then that wo uld make a dif- 
ference. Q Dr. Johnson has testified in this case that he saw 
the man inmediately after the second accident, ‘on May 27, 196), 
and that he did a review of an examination that he had done the 
previous day. He has testified that at that time he concluded, 
after that competent neurological examination, that Mr. Perkins’ 
condition had changed in no way from the condition he had seen 


LS 


the day before, which was before the second accident; and that 


he had the same complaints without any rew complaints. That 
would be of extreme importance and significance to you, would 
it not, Doctor? A Yes. I would have to qualify my answer to 
that, if I may: This is not unusual, for example, on the 9th of 
March, I did a very competent examination, in = opinion. J re- 
peated it several times; and although the Srentnation on repeat- 


ed instances from between the 9th of March was normal, and I did 
not find abnormalities, undoubtedly, Mr. Perkins had at that 
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time the beginning of a right-sided, subdural hematoma, so that 
the negative or unchanged examination shortly after the second 
injury would not be completely meaningful in th e context of the 
question which I was asked, in my opinion. g But, doctor, if 


an encapsullated clot was found on the right side, that would 


indicate, would it not, doctor, that it had been there for a 


Fa an 


long period of time, perhaps as long as six weeks? A Yes. As 
I have previously stated, the right-sided capsullated hematoma 
is undoubtedly old. Q And that is because you: have said here, 
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as you have so fully described, that a membrane will never form 


eS, 


until, along about the 15th day, is that right? A The mem- 
brane is first visible, according to the authorities whom I 
quoted, around the 8th day. @ And then it is along about the 
26th day that you say the outer membrane gots a8 thick as the 
dura? A That's very true, sir. Q That's over 3-1/2 weeks 
following an accident? A Yes, sir @ If the testimony in 


this case, doctor, shows that the membrane on the outside was 
encpasullated on May 30, 1 >» that would be evidence, as you 
have just told us, would it not, doctor, that the occurrence 
which brought about the clot and the formation of the membrane 
had occurred many weeks before? A&A Yes, that's true. Q And 
Dr. Johnson has so testified, Dr. Barber, that this is what he 


found: completely encapsullated membrane sacs on both sides on 


May 30¢h, when he did this operation. And if such was the case, 
Dr. Barber, is it not a fact that the clot on the right side had 
to have come many weeks before? A Yes, as I have previously 
stated. My answer is purely in relationsnip to the right side. 
If the testimony indicates on the 30th of May, the left-sided 
hematoma is encapsullated, then there is a discrepancy between 
the testimony and the written report, which is not my position 


to describe, which is correct. Q If the testimony shows that 


both of them were encapsullated as of May 30, 196), that condi- 


tion, the clots within the encapsullation had to have existed 


for many weeks before, and could not have possibly come about cn 


Mey 27th? A If the testimony shows that. The record does not. 
Q In this case, Dr. Barber, Dr- Johnson has testified that he 


noted a good, heavy membrane present at the time of the May 
30th operation. It was his opinion that what he found had oc- 


curred as a result of the accident on March 6, 196), and that 


it had taken at least six weeks to form the firm, tough membrane 
that had formed around those clots. He testified that he found 
no evidence of any recent injury. Further, that both of those 
sacs were completely closed, and were encapsullated. if that 


was the situation, Doctor Barber, those hematomas must have ex- 


isted for at least six weeks, is that not a fact? A iIfind the 


preliminary question a little bit difficult to understand, and 
the reason for it is this, that every neurosErgeon who describes 
a subdural, talks about membranes. He talks about the amounts 
and he talks about the character of the clot. In an cperative 
report dictated by a neurosurgeon in which there is no mention 
of membranes, obviously there is no membrane there. Obviously, 
the membranes were not there at the second operation, but this 
is the problem. Q if they were there at the time of the first 
operation, both of them--- A --then the operative report is 
incorrect, and my conclusions are invalid, based upon the opera- 
tive report signed by Dr. ZJuhnson himself, and my own conclusion 
invalid. Q If both of them encapsullates were there May 30t 


they had to have existed a number of weeks before May 30th? 
A If that were the caso, yes. Q if that were true and both 


were encapsullated, then it would be reasonable to assume, Dr. 


Barber, that they had both come from the same injury? A Yes." 
ASA 352-357 ° 


On re-direct examination the Doctor was asked the follow- 


ing questionsby counsel for appellant: "Q Doctor, are you still 


of the opinion that based _upon what you have read in reports, and 


what your findings were when you had this man under your cere ad- 
ded to that knowledge, that there was a second accident in which 


Mr. Perkins hit his head on either the windshield or dashboard, 


and is it your opinion that a now hematoma was brought about by 
the blow that he suffered in the second accident dated 5/27/6)? 
A Yes, it is. Q Jt is your opinion that he suffered and got @ 
new hematoma? A Yes. If I may explain my answer---- Is this 
permissible? An Operative Report is _almcst sacred. It's almost 
like the Bible." ASA 358-359. 

On recross~examination the Doctor was asked the following 


questions by counsel for appellee: "Q Dr. Barber, if you ac- 


cept the testimony that both of these were encapsullated at the 
time of an operation, on May 30, 1964, then it is true, is it 
not, that the conditions of hematoma had to have existed for 
many weeks prior to that date? A Is the testimony with or with- 
out this Operative Report? Q JI am asking you simply to take 
that testimony without the report? A If you insist I accept 


the testimony without the Report, the answer is 'Yes'™ ASA 
359 -360 e 


Testimony of Dr. Johnson: 


This physician, a neurologist and patently a hostile witness 


which circumstances compelled the appellant to produce as his 
witness, testified that he saw appellant for the first time on 
May 26, 196); that appellant "was brought to my office for exam- 
ination by his son and referred to me by enotnar doctor, Dr. An- 


| 
son Hyde, who practices at 1830 I Street, in Washington” (what, 
if any, connection appellant may have had with Dr. Hyde does not 


appear in the record); that the appellant was "able to_ give me 


a reasonable account of his past history, that is, what had hap- 
pened over several weeks and several months, but he was unable to 


fill in the minor details. When I questioned him about this he 
told me of an accident March 6th in which he was a rider ina 


truck that had over-turned, and at which time he had sustained 


injury. He supplied me with the rest of the information, and 

tne story was that he had been getting worse, particularly during 
the two weeks prior to the time I saw him, and had been essential- 
ly disabled and unable to function properly and| walking safely, 


that is, without being unbalanced, within the previous five days"; 
that, during the examination, he did not see any outward physical 


manifestation of any injuries which he attributed to the accident 
of March 6, 196) but “confined myself pretty much to the neuro- 
logical examination"; that after examining appellent he “advised 
hospitalization promptly, and we made arrangements to undertake 


it on the following day". ASA 5-55, AASA 1-2. 
The Doctor further testified that the purpose for hospital- 
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4zation of appellant was so medical studies could be made to 


aid in diagnosis and treatment; that appellant was instructed 


to "proceed to the hospital on the following day and be studied 


after ho was admitted to the hospital"; that he saw the appel- 
lant in the hospital the following day, May 27, 196, and that 


the hospital records indicated that appellant was admitted to 


the hospital through the "Emergency Room"; that he wrote “an 


admission note on the 27th" which indicated that "the patient 


(appellant) was involved in another accident on the way to the 
hospital today."; that the note also indicated the following: 


that appellant "struck the frontal area of his head on the wind- 
shield and his left kmee on the dashboard” "Seen in the Emer- 


gency Room at 6:30 pom." ‘Apparently, that's where I saw him 
the first time.' "Seems unchanged over yesterday's examination."; 


that he had no personal recollection of where or when he first 
saw appellant in the hospital on May 27, 196) and the records 
"doesn't say @ specific time"; that appellant's condition re- 
mained unchanged from the condition prevailing on May 26, ac- 
cording to the daily check or examination made daily, up until 


May 30, 196), when appellant's condition “worsened, and I advised 


immediate operation, and asked the nurses to so inform the rela- 


tives, and reguest permission." AASA 3-6. 
The Doctor further testified that "The nurses on the ward 


called me. I saw him promptly, and he was obviously much worse 
and was unconscious, and I advise immediate operation”: that 
"Te nurses told me that this developed during the night, after 


midnight presumably, and before I saw him at 6 a.m."; that he 


presumed the appellant became unconscious "after midnight" be- 


cause “it would be unlikely that a man could have a convulsion 


and I would not be called within at least an hour or two. They 
a 


might have waited a half-hour. It would be unlikely they would 


wait more than an hour or two. I was called at 6:00 a.m, as I 
remembsr." ASA 71-72. | 
The Doctor further testified that at approximately 7245 


a.m. appellant was placed under surgery and operative notes re- 


cited that "Patient was put to sleep by anesthetist and his 
scalp was shaved and sterilized to be sure it was clean and that 


an operative procedure could safely be performed with minimal 
dangers of infection. Then, four small drill-hole openings were 
placed in the skull, fairly widely separated -- on the left side 


first. Through these drill-hole openings I was able to locate 


the clot and see the extent of it"; that during the operation 
whether or not any matter exuded through any of the burr holes 


prior to washing or aspirating the area he could not "remember 


specifically, but it usually does, yes. Usually, it's under pres- 
Sure and as soon as the opening is made, part of the clot comes 
out simply because of the pressure inside the head. It oozes out 
through the opening, and then the job of the surgeon is to get 


the rest of it out". ASA 72-76. 
The Doctor also testified that he placed "Two burr noles 
on the right side" of appellant's head, and that “Reading my 


note, it looks like I put an additional third one on the right 
side. After I encountered the clot and saw that it was large 
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and widely disbursed on the right side, I added the third one 
on the right side"; that some material could have spurted out 


through the barr holes on the right side, but that he does not 


"remember" whether that happened; the conclusion of the opera- 


tion he describes as follows: “I washed the clot out through 
these burr hole openings and inspected the surface of the brain 
as best one can through this type of an opening to be sure that 
all the clot has been removed, and when I felt it had been re- 
moved end that there were no small vessels bleeding over the 
surface of the brain or any membranes that covered the brain, 


then I closed the incisions and had the patient returned to the 
floor, to his room, that is." ASA 76-78. 


The Doctor further testified that appellant "was operated 


upon again on the 2th of June” 196) and that this was 8 "part 


of the same hospitalization before he was discharged from the 
hospital"; that the second operation was necessary because “x- 


ray studies" gave "evidence of re-accumulation of fluid over 


the surface of Mr. Perkins' brain, and therefore, I reopened the 


incisions on both sides on June 2th and removed a smaller a- 


mount of fluid from each side of the surface of the brain”. 

When asked by this counsel whether or not "All seven holes were 
reopened?” and whether or not there was “any manifestation of 
upon opening the first hole?", answering, respectively, the Doc- 
tor testified: "No, sir, I don't believe so. Let me check my 


records. I believe I opened only a single hole on each side 


(examining records)." “Yes, sir; there was a reaccumulation. 


Some fluid had accumulated again." ASA 82-83. 


When asked by this counsel, "Is there any time limit 
medical science has been able to set as to how long it would 


take for a sub-dural hematoma to come into being?” and whether 
or not “a man might get a blow on the head today and have a sub- 


dural hematoma tomorrow?", answering, respectively, the Doctor 
| 
testified: "No." "Oh, yes, but the nature, the appearance of 


it and the characteristics of the clot would be quite different 
| 
with time. One can have a head injury today and have a sub-dcural 


hematoma tomorrow."; that one might suffer a severe blow to the 


head and a clot might come into being very slowly. ASA 8l,-85. 


The Doctor further testified that he wrote a letter dated 
May 8 (196),) to the Lumberman's Mutual Casualty Company in which 
he stated "Mr. Perkins was examined in my office May 26, 196)" 
which, he acknowledged “would be a little hard to do” (A&Sa 39); 
that he was engaged by "Mr. Perkins and his son"; that he did not 


forward bill for medical services to the appeliant “Because I 


was told that an insurance company was responsible for payment 
| 


of nis bills" the “Lumberman's Mutual Casualty Company”; that he 


never did send a medical bill or report to appellant, appellant's 


wife or son; that he did send the medical dill and report to Lum- 


berman's Mutual. ASA 91-93. 

The Doctor further testified that in his opinion the result 
of the second blow to appellant's head coming from the accident 
of May 27, 196) “made no change in" appellant's "condition" 

ASA 102). | 

Thereupon, on motion of counsel for appellee, the trial 

court ordered all of Dr. Johnson's testimony stricken from the 


record and instructed the jury to disregard all of the testimony 
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given by the Doctor (ASA 98, 102, 107-108). Subsequently the 


trial court advised the jury that it had reversed itself and 
that Dr. Johnson's testimony could be considered. ASA 253-255. 
On cross-examination the Doctor testified that when apfel- 
lant came to his office on May 26, 196} "The history obtained 
was that the patient was a& rider in a truck that left the road 


and overturned; that the patient was not thrown from the car, 


and that he did not lose consciousness. He and his son informed 


me that he had sustained a cut in the right, front area of the 


scalp from a broken windshield, and that he had broken his left 
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thumb, but no other bones.” ASA 109-110. 


————— 


In response to questions concerning the first operation, 
the Doctor testified that "The surgeon at the time of surgery 
is usually happy to see & thick, walled membrane around the clot 


because it makes it much easier for us to deal with the clot and 


remove it. We already have a protective mechanism there. So I 
made a note at the time of the operation that such a membrane 


was present, and a good heavy, thick one was there, Its partic- 


uler significance is that it takes time for it to form. It 
takes at least several weeks, and probably a matter of months -- 
one month or more." ASA 121-122. 

The Doctor further testified that “The membranous sac -- 
the capsule surrounds the clot on either side in this fashion. 


It is underneath the bone, and it is on top of the brane and 


surrounding the blood clot. There is a separate capsule or mem- 


brane surrounding the clot on each side. The membrane is formed 
by _ the body tissues themselves."; that "Each sac covered one clct 


on each side” and had existed @ "minimum" of "six weeks"; that 
he did not make a laboratory examination of any part of the clots 
or of the membrane or capsule. ASA 123-12). 

On re-direct examination the Doctor read from the Sibley 
Hospital records containing his admission note concerning the 
appellant, as follows: "Previous injury in March 1963 sustained 
right, frontal scalp laceration. Was not unconcious. Never 
made a complete recovery and seems to have gotten progressively 
disabled since that injury. In the past two weeks his condition 
has deteriorated severely, according to relatives. He is more 
confused; cannot care for himself; walks with a shuffling gait; 
loses control of bladder and generally is neunclonioelty dis- 
abled"; that he did not see the appellant ark on May 27, 1964 


at the time the admission report was written, but he was “refer- 


ring to the material that I obtained in my office and written 
from memory", When asked by this counsel, "Is there anything in 


what you have read to indicate that you are referring to @ e- 
vious time?", the Doctor replied: “Oh, no, but that's the only, 
information I have on the patient, from this Cicestone When 
pressed for a lucid reply the Doctor replied: "i don't remember 
the details of my examination. I indicated that his condition 
was not altered, and I presume that indicates thet I examined 
him."; that the appellant was "Admitted for study." ASA 133-135. 
The Doctor further testified that "99 percent of the cap- 
sule stays" in the head "hidden under the bone. The surgeon 
doesn't see it at all."; that he could not see under the bone 


and is unable to say what happened in this case. ASA 13. 


Testimony of Dr. Johnson, Witness For The Defense: 


This physician, a neuro-surgeon paid by appellee's insur- 
ance carrier for performing brain surgery on appellant and e 
former witness for the plaintiff, was presented as a witness for 


the defendant. The Doctor was asked the following questions by 


counsel for appellee and gave the following answers thereto: 


"Q Dr. Johnson, you are here as the result of a subpoena which 

I issued to you prior to the start of this trial and a request 
which I made to you to return this afternoon, is that correct? 

& Yes, sire Q Doctor, will you refer to your file, please, to 
a_letter which you dated May 8th, but I believe which you char- 
acterized as an erroneous date. A Yes, sir. Q There has been 
testimony in this case -- and I show you Defendant's Exhibit No. 

3 -- from the representative of Lumberman's Mutual Casualty Com- 
pany that this letter was received on June 11, 1964, as you will 
see from the date stamped on it at that time. Doctor, this was 
then after you had performed the first surgical procedure on Mr. 
Perkins and before you had performed the second surgical procedure, 
is that correct? A Yes, sir. Q Will you tell us, please, doc- 
tor, what your report had to say concerning the condition which 
you found when you performed the surgery? A The report indicates 
that the patient had a massive accumulation of blood over the sur- 
face of both the right and the left side of the brain, that the 
patient had a massive, bilateral -- that is, both sides, each side 


-- sub-dural hematoma that had been removed at the first opera- 
tion." ASA 149-150. 


The Doctor further testified, after being told by counsel 


for appellee that "There was some question raised by one of the 


doctors concerning the report contained in the Sibley Hospital 
records concerning what you found when you did oer surgery on 
May 30, 196. I wonder if I might hand you the Sibley Hospital 
records which are marked Plaintiff's Exhibit No. j_and ask you 
if you would examine your operative report at that time" Just 
read it "to your self" and "tell us, Please, exactly what you 
found in Mr. Perkins' skull when you performed this surgery at 
that time" - "I found a large blood clot on the left side that 


had been there for several weeks. I found a blood Clot on the 
————_—— Ce ecm 8s DlOOd Clot on the 


right side that had been there for several weeks, I evacuated 


both of them’; that there was a difference in the type of clots; 


that "The one on the left side was more solid, what we call 
SS ee 


‘organized'"; that (Demonstrating) “If this is the left side, the 


clot on the left side was more solid and in chunks of bloody tis- 
ee eS OF bloody tis 
Sue with some beginning scar tissue formation, fibers (membranes) 


of scar tissue passing through the clot in various directions, 


in what we call 'organization' which is be innin; healing, an 


of the body to form a scar in this area"; that "he beginning 
solidification and organization on this side is a clear indica- 
tion that the clot had been present for several weeks. The heavy 
membranous sac which ¥ described very clearly in my operative 
report is another certain indication that the clot was present 


for several weeks." ASA 151-153. 


On cross-examination the Doctor further testified that he 
sent a letter dated July 1, 196), addressed to Lumberman's Mu- 


tual Casualty Company in which ho stated that appellant's "con- 


dition is complicated by a bursitis involving the right shoulder 
causing some disability in the right arm and present on the first 


examination of this patient"; that he had never treated the ap- 


pellant for such bursitis but "I had referred the man to an or- 
thopedist for this condition, and had him to examine and treat 
it_as an orthopedist, Dr. Stanford Levine"; that he had refer- 
red appellant to Dr. Levine prior to the above mentioned letter 


addressed to Lumberman's Mutual and that "I have in my file a 
letter dated July 30, written to Dr. Stanford Levine indicating 
that Mr. Perkins would see him within the next few days at my 


suggestion"; that he advised Dr. Levine that appellant was a 
compensation case and that Dr. Levine could look to the Lumber- 
man's Mutual Casualty Company to pay the orthopedic fees as the 
same Insurance Company was doing for him in the payment of his 
fees as a neuro-surgeon in the case. ASA 168-169, 17h. 

On re-direct examination the Doctor further testified that 
his first report indicates that appellant had been seen by Dr. 
Anson Hyde. ASA 181. 

On re-cross-examination the Doctor further testified that 
he had no report from Dr. Hyde; nor did he know whetner or not 
Dr. Hyde had examined the appellant. ASA 162. 


On cross-pxamination the Doctor further testified that he 


sent a letter dated July 1, 196, addressed to Lumberman's Mu- 
tual Casualty Company in which hs stated that appellant's "con- 


dition is complicated by a bursitis involving the right shoulder 


causing some disability in the right arm and present on the first 


examination of this patient"; that he had never treated the ap- 
pellant for such bursitis but "I had referred the man to an or- 


thopedist for this condition, and had him to examine and treat 
it_as an orthopedist, Dr. Stanford Levine"; that he had refer- 
red appellant to Dr. Levine prior to the above mentioned letter 
addressed to Lumberman's Mutual and that "I have in my file a 


letter dated July 30, written to Dr. Stanford Levine indicating 
that Mr. Perkins would see him within the next fow days at my 


suggestion"; that he advised Dr. Levine thet appellant was a 
compensation case and that Dr. Levine could look to the Lumber- 
man's Mutual Casualty Company to pay the orthopedic fees as the 
same Insurance Company was doing for him in the payment of his 
fees as a neuro-surgeon in the case. ASA 168-169, 17h. 

On re-direct examination the Doctor further testified that 
his first report indicates that appellant had been seen by Dr. 
Anson Hyde. ASA 181. | 

On re-cross-examination the Doctor further testified that 
he had no report from Dr. Hyde; nor did he know whether or not 
Dr. Hyde had examined the appellant. ASA 182. | 


Returning Briefly To Earlier Testimony 
of Dr. Johnson, Witness For The Defense 


On cross-examination by Mr. David regarding requirements 
of law making it the duty of the attending physician (and the 
Doctor's failure) to file a medical report with the Workmen's 


Compensation Board, the Doctor testified as follows: 


"Q Did you ever submit any reports to the Workmen's 
Compensation Board, District of Columbia? A No, sir, but 
I'm supposed to. Q --in_this case? A In every case. 

Q Why didn't you submit them in this cise? A We very 
often don't do it even though we are supposed to do it. 

Q Well, does: the Workmen's Compensation Law in the State of 
Virginia require you to do it? A I'm not familiar with it 
in the State of Virginia. Q Are you aware that this com- 
pensation case was governed by the law of the State of Vir- 
ginia? A No, ITamnot. Q You're not aware that any of 
your reports were sent there? A No, sir." (ASA 166) 


Testimony Of Dr. Stevens: 


This physician, a professor and specialist in the field of 
neurology employed by counsel for appellee to examine the appel- 
lant on behalf of the appellee and to render his opinion in the 
case, testified that he did "a _ conventional neurological exam- 
ination which consisted of obtaining a history, reviewing the 
date of prior examinations and reports and conducting a neuro- 
logical examination. This consisted of examining the patient's 
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ability to perceive sensation, his power in the warious extre- 
meties, dexterity, acuity of vision, hearing, and ability to 
perceive pin-pricking, touch and other sensory stimuli." ASA 
201, 20h-205. | 

The Doctor, in recounting some of the appellant's medical 
history in this case, further testified that, after the accident 
of March 6, 196), and after he had been treated by Dr. Barber at 


Freedman's Hospital, "Mr. Perkins returned to work, but because 


of generalized weakness, blurri vision, lethargy and slight 


headache as well as troubled thinking, his supervisor referred 
him to Dr. Donald Johnson"; that "The patient's symptoms pro- 


essed, and he was unable to work at his job of installing in- 
sullation, He consulted doctors at Freedman's Hospital, and 


some medication was prescribed. He returned there several 


times"; thet "Because of his progressive symptoms, Dr. Johnson 


referred the patient to Sibley Hospital. While on the way there, 
in May of "6h, while seated next to the driver, the car was in- 


volved in a collision." ASA 207. 
In reviewing Dr. Johnson's reports, the Doctor further 
testified that “Dr. Johnson reports also reflect that on Ma 


8, 196) he described the neurological examination, and sus- 
pected a progressive mental and neurological defects. He, Dr. 
Johnson, suspected inter-cranial bleeding, and he then recom- 


mended immediate hospitalisation. On May 30, 196) massive ec- 
cumulation of old blood was removed from over the surface of both 


the right and left hemisphere. ‘Patient had massive bilateral 


sub-dural hematomas.'® ASA 208. 


On cross-examination the Doctor testified that when burr 
holes are made in a man's skull, fluid spurts out; that when 
tissue or matter or clots are removedin an operation such as 
was performed on appellant, it is good medical procedure to : 
send the same to the pathologist or laboratory for examination 


and report, and “Usually that's done, yes, sir." And when asked 


by counsel for appellant, "It is usually done in well run hospit- 
als, isn't it, by good surgeons; isn't that right?", the Doctor 


answered, "Yes". ASA 252 


Testimony Of Dr. Brown: 


This physician, a professor and specialist in difficult 
diagnostics, employed by counsel for appellant to examine and 
review all of the medical files and records obtained in this 
case and to render his expert medical opinion thereon, testified 
in pertinent part, as follows: That he examined the medical 
reports of Dr. Donald Johnson; that he examined the medical re- 
ports of Sibley Hospital; all pertaining to appellant's case. 
That he was aware of the accident of March 6 and May 27th, 136) 
as reflected by! the aforementioned reports and records; that it 
is "quite difficult" at times to diagnose a sub-dural hematoma; 
that some of the symptoms of sub-dural hematoma are inability 
to “use the limbs from time to time"; that as the symptoms wor- 
sen, this is called "waxing"; when "the symptoms” improve, this 


is called “waning”, “This is highly classical for patients with 
sub-durals, even from the most acute to the very chronic forms 


of the disease -- waxing and waning is classic. ASA 257-261. 


The Doctor further testified that his chronology of medi- 
cal history showed that appellant was treated at Freedman's 
Hospital by “Dr. Jesse Barber, neurosurgeon” shortly following 
the accident of March 6, 1964. ASA 262. | 

The Doctor further testified that "First of all," a sub- 


dural hematoma "consists of an abnormal accumulation of blood 


between the outer and middle converings of the brain. The out- 
er cover is called the dura and the middle covering is called 
the arachnoid. Generally, what happens is that there is suf- 
ficient injury to the head -- and this can be brought about in a 
number of ways -- as there is tearing of very delicate veins 
which are penetrating types of veins, which are punning over to 
the mediastinal sinus for drainage back into the periferal cir- 
culation"; that “if the bleeding is slow and is temporary, then 
the clot forms and nature, step by step, begins to resolve and 
to wall off, to confine the clot so that as little damage is 
done as possible."; that "Generally speaking, the rapidity of 
the coagulation depends upon the access of trigger factors 
which are obtained, which are added to the area of bleeding by 
the tissues. Generally, in this sub-dural hematoma certainly 

at the end of six or eight days, the clot has begun to be pretty 
firm. Certainly by then you can see that bloodclotting is tak- 
ing place in the area of extraneous bleeding. Following the 
actual clotting of the blood, then there is proliferation of the 
cells around the outside of the blood clot.” and that "The cells 


in the material are very, very helpful when you look at them an- 
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der a microscope. It is good practice, wherever tissue is re- 
moved that it be sent to the laboratory for study. All this 


would not have to be discussed from the standpoint of hindsight 
if the material had been sent to a good forensic pathologist 


because he can tell from the changes in the cells just when the 
bleeding took place." ASA 265-267, 301. 

On cross-examination the Doctor testified that he had seen 
the appellant "roughly, about a month ago"; that he did not ex- 
amine the appellant, “but I refused him as a patient and recom- 
mended that he be taken to a neurosurgeon"; that his refusal to 
accept the appellant as a patient was based on the fact that, 


"I did this because, in reading the records and the papers that 


were available at the time, I saw where a neurosurgeon (Jesse 


Barber) whom I kmew and respected a lot had seen him before. 


And I tho t it would just do the patient more good to be seen 


by the man who had seen him before and not because I thought I 


was incompetent at all. I_sent him because the other man was 
familiar with him, and I would like to see the patient get the 
best for himself," ASA 305r306. 

On further cross-examination by counsel for the appellee 
the following questions and answers thereto by the Doctor ap- 


pear; "Q if his condition on May 27, 196), after the second 
automobile accident, was found by Dr. Johnson who saw him short- 
ly after the automobile accident, to have been precisely as it 
was when he had seen him the day before, before the second ac- 
cident, then it would be correct to say, would it not, that the 


second accident hed had no effect upon him? A No. It would 
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not be correct, not at all. Q Would there not have been 


some manifestation to the neurological surgeon who operated on 
him on May 30th, if there had been anything happened to him as 
a result of the accident which occurred May 27, 196k? A This 
is not necessarily so at all. It all depends on how long it 
takes the patient to bleed. Q But if the doctor, on the 
basis of a competent neurological examination at Sibley Hospit- 
al, concluded that his condition was unchanged from what it had 
been before the sccident of May 27th, 196) and that his condi- 
tion was precisely as it had been on May 26th, would it not be 


fair to say that the accident of May 27, 196) had had no effect 
upon him? A It would not be fair at all. The 'proof of 


the pudding' is that within a number of hours, the man had to 


have emergency surgery; and observation at this stage of the 
disease is an integral part of the diagnostic process, what 


happens from minute to minute. So, if IT examined the patient 
and he had been hit on the head, and he was still alive, this 


SS 


would not mean that he was not hurt. I would watch him to see 


what had happened to him, and I would not come to any conclusion 
at all. But I would watch nim, and pretty soon, I would know 


what was the matter with the man." ASA 316-318. 

The Doctor further testified that while he: acoopsed the 
hypothetical question and the answers made thereto by Dr. John- 
son, he did not agree with the conclusions reached by Dr. John- 
son in light of the facts recited in the "Pindings and Procedure” 
of Dr Johnson's operative report which Dr. Johnson signed and 
submitted to the hospital in this case, and which became a part 


of the official “Qperative Record" of" Sibley Memoriel Hospit- 
al." ASA 315, 325, 329-330. 


Ret Briefly To Earlier Testimon 
Of Dr. Brown, Witness For The Plaintiff 


On direct examination, after having been given the hypothet- 
fecal question, the Doctor responded as follows to the concluding 
paragraphs thereof: “Dr, Johnson further testified that all of 
the problems and complaints and difficulties that he had encount- 
ered from the time he had first seen him up until the date of his 
discharge were as @ result of the accident of March 6, 196) and 
that the accident of May 27, 196) had in no way created any prob- 
lems or difficulties. Now, doctor, based upon the above facts 
and the above history, and upon your having seen the plaintiff, 
do you have en opinion, based upon reasonable medical certainty, 
as to whether the accident of May 27, 196) caused plaintiff's 


sub-dural hematoma? A Yes. Q What is that opinion? 
A Probably did, yes." ASA 299-300. 


Report Of "Findings And Procedure” Obtained, 
Signed And Filed By Dr. Johnson In The First 
Operation Performed On Appellent, May 30,196) 
With Sibley Memorial Hospitel 
Marked as Plaintiff's Exhibit 1 and received in evidence at 
trial is the following medical report dictated and signed by Dr. 


Johnson covering appellant's first operation at Sibley Hospital: 


"PERKINS, Mr. Walter 
Rm. 212 


SIBLEY MSMORIAL HOSPITAL 
Operative Record 64-4852 


Preoperative Diagnosis Date of operation 
Subdural Hematoma 5-30-64, 
Postoperative Diagnosis 
Same 
Surgeon First Assistant Second Assistant 
Dr. Johnson Dr. Dobranski | 
Instrument Nurse Circulating Nurse pence Count 
Mrs. Lonning Mrs. Shorey | Correct 
Operation Title or Description : 


Burr Holes 


Drainage 


Findings and Procedure 

Under general anesthesia and after sterile preparation of 
the scalp and draping a burr hole was placed in the left pari- 
etal area and a subdural clot encountered. The clot was par- 
tially organized and evacuated with some difficulty. Four burr 
holes were placed on the left side, one in the aren of the coro- 
nal suture and one in the temporal area and one low in the pari- 
etal area. The clot was evacuated by thru and thru irrigation 
between the burr holes. The sutures were closed with interrupt- 
ed catgut sutures and then a layer of interrupted black silk su- 
tures in the scalp. Burr holes were placed in the parietal area 
on the right side and a massive liquid clot encountered on the 


right side covering the entire right hemisphere. An additional 


burr hole s placed in the right temporal frontal area and the 
clot and enclosing membranes irrigated through and through. A 
Massive mambraneous sac was present over the hemisphere on the 
right side, Closure was in double layers as previously described. 
The patient's condition was improved at the conclusion of the 


procedure. 


Dated 6/11/6) Signature DONALD A. JOHNSON, M.D. 


Form 30-5M Sets--6 C.P. 


2. Lay Tostimony And Evidence 
Pertinent Testimony Of Lawrence Perkins: 


Lawrence Perkins, the 35-year old son of the appellant was 
driving his father and mother to Sibley Hospital on May 27, 196) 
for hospitalization in order to carry out certain studies pursu- 
ant to arrangements made with Dr. Donald A. Johnson and Sibley 
Hospital on the previous day, May 26, 196), when an automobile 
driven by appellee's son collided with his Buick Roadmaster au- 
tomobile. ASA 7, 10-11. This witness testified that he was 
travelling on Reservoir Road at the time of the sccident and 
thet "As we approached the intersection at Foxhall and Reser- 
voir Road, my father made a quick statement that a car was meet- 


ing us, was going to run into us; and by the time he had made 
the statement, the car was there" and his father was thrown into 


the dashboard, striking his head thereon, while his mother "was 


thrown from the back seat up against” his father "forcing him 
under the dashboard. The right side of my car was damaged -- 
left side was damaged severely -- and I got out of the car, and 


some officer, naval officer, helped me to assist my father in 
getting him out of the car. He was unconscious at the time. 


This officer helped me put him in the car and took him to the 


hospital. I waited till the officer came to investigate the 
accident."; that both he and his mother were injured in the 


accident; that his automobile was totally destroyed and "the 
police officer" investigating the accident estimated the dam- 
age to appellee's automobile was "600 or better". ASA 11-13. 


gn cross~examinstion the witness was asked the following 


questions by counsel for appellee and gave the following an- 


swers thereto: "Q Isn't it a fact that you not only said 
thet to Dr. Johnson, but you also said, '... his course has 
been one of slow deterioration since the time of the injury 
in March of 196.2! Isn't .it a fact that you also told Dr. 
Johnson that? & I did not say this to Dr. Johnson. Q Is 
it not a fact that you also told Dr. Johnson that in the past 
week or ten days, prior to your teking him to Dr. Johnson, he 
has deteriorated rapidly in his ability to _ care for himself: 
No, I aid not tell him this, either. @ Do you deny it. 
Yes. Q You deny you told Dr. Johnson that? <A Yes. 
Didn't you first take him to another doctor who then recom- 
mended Dr. Johnson? A Now Q A Dr. Hyde did not recommend -- 
A Hot to my kmowledge, now Q Did you also advise Dr. John- 
son on May 25th or May 26th that your dad was confused, that he 
was having trouble with his kidneys--- A Wo. 9 --ms 


incontinent at times, that he was unsteady on his feet and that 
he was weak? & No, Idid not teli Dr. Johnson this."; that 
he never described his father's “manner of walking to Dr. John- 
son as ‘shuffling'"., ASA 30-33. | 

The witness further testified that just before the acci- 
aent occurred he was coming around a curve on Reservoir Road 
he could see "a red car that was meeting me, coming down the 
hill"; that as his automobile, which. was travelling in the “curb- 
lane" on Reservoir Road, reached the intersection of Foxhall 


Road appellee's son made a left turn and smashed “the red car” 
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into the witness! automobile without warning and when the wit- 
ness obviously had the right away; that the witness was travel- 
ling between 25 and 30 miles per hour as he traversed the curve; 
that the automobile driven by appellee's son was travelling at 
considerable speed when he attempted to negoieate the left turn 
from Reservoir Road onto Foxhall Road and collided with the 
left front of the witness automobile; that the "red car" was 
travelling in excess of "0 miles per hour." ASA 0-3, 

On re-direct examination the witness testified that the 
"red car" moved so rapidly that he had no opportunity to swerve 
or apply the brakes to his automobile; that if appellee's car 


had not made the left turn at the intersection both automobiles 


would have passed each other; that when h; saw the "red auto- 
mobile" coming down Reservoir Road toward his automobile he "broke" 
his speed; that there is a sign at Reservoir Road that states, 

"No left turns", which sign controls traffic coming in the direc- 
tion which the "red car" was travelling as it collided into the 
witness! automobile while making the prohibited "left turn". 

ASA 43-5, h7. 

The witness further testified that there was never a time 
during the interview between Dr. Johnson and his father when it 
appeared to him that his father was confused and did not know 
what he was talking about (ASA 19). 


ARGUMENT 


I Evidence Of Causal Connection 


Between Accident Of May 27, 196) 
And Injury Manifested Thereafter 
Is Abundant And Overwhelming 

Both the direct and circumstantial evidence, adduced at 
trial, patently established, beyond all cavil, a causal connection 
between the accident of May 27, 196) and appellant's injuries man- 
ifested thereafter. The evidence on this point is abundant and 
overwhelming. It has been and is clearly set forth and reflected 
on pages 2 through 36 of this Brief. See, particularly, the tes- 
timony of Dr. Barber (pp. 7-1), supra) and the official Report of 
"Pindings And Procedure" signed and filed by Dr. Johnson in the 
first operation performed on appellant, May 30, 1964, with Sibley 
Memorial Hospitel (p. 31, supra). : 

For purposes of law and the application and maintenance of 
plain justice, the evidence disclosed by the record here, while 
devastating to the claims and contentions of the appellee, is 
quite unambiguous, both direct and circumstantial (asa 6~360, 

AASA 1-6). Let us refocus, briefly, on the central facts of the 
case as from the direct and circumstantial evidence such facts 


constitute proof of the following narrative; 


On March 6, 196) appellant was injured about the head when 


a truck in which he was riding overturned. He was not rendered 
unconscious. On the same day he returned home by bus unattended 


and went to Dr. Crittenden's office, where the Doctor examined 


him, made a note of his injuries seen externally, and referred 


him to Dr. Barber, a prominent neurosurgeon, He was sean by 


Dr. Barber on March 9, 196) and immediately placed in Freedman 
Hospital where he remained for 8 days and was given several 
complete neurological examinations with no abnormal neurologi- 
cal findings recorded. He was otherwise treated for his ex- 
ternal injuries and headache and was subsequently discharged 
from the hospital as "improved". Because of his complaint of 
recurring headaches he was referred to Dr. Johnson by his super- 
visor (See testimony of Dr. Stevens, page 26, supra, and com- 
pare there-with the testimony of Lawrence Perkins, page 35, su- 
pra,and the testimony of Dr. Johnson, pages 15 and 2h, supra). 
This referral came on or about May 26, 196) before appellant's 
Snvolvement in the second accident and at _a time when he was 
receiving Workmen's Compensation. It was on that basis that 
Dr. Johnson accepted appellant as a patient (See page 25, supra, 
and compare ASA 173-17), and advised hospitalization for study. 
On May 27, 1964, while being transported to Sibley Memorial 
Hospital for hospitalization, the automobile in which appellant 
was &@ passenger was crashed into or struck by an automobile 
driven at a high and excessive rate of speed by appellee's teen- 
age son; that the collision was of such force that it completely 
demolished the car in which appellant was a passenger, and, in 
the process, violently threw the appellant out of the front seat 
onto and against the dsahboard and windshield of the automoble 
causing the eppellant to strike his forehead and knee with great 
force and violence, throwing his wife from the back seat to and 
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against his body and forcing him under the dashboard, rendering 


him unconscious (all of this occurred around 4.200 p.m. when the 
area was congested with "home-going traffic"); that he was taken 
from the wreck and removed to Sibley Memorial Hospital by @ mem- 
ber of military personnel and admitted as a patient through the 
Emergency Room; that he was seen by Doctor Johnson at 6:30 pm 
who noted on the hospital admission record that there was no 
change in appellant's condition over that shown by the examina- 
tion of May 26; that within approximately 60 hours (approximate- 
ly 2-1/2 days after the accident) he developed convulsions and 
became unconscious about midnight on May 29, 196); that his con- 
dition was critical; that 7:5 a .m., on May 30, 1964, approxi- 
mately 66 hours after the accident, he was operated on and "a 
partially organized clot" was removed from the left side of his 
head by Dr. Johnson. (See page 31, supra) 

This description of the clot removed from the left side of 


appellant's skull constitutes "proof positive" that it was the re- 


sult of the trauma which gave birth to it in the accident of May 
27, 196) - 66 hours prior to its removal. This “partially organ- 
ized clot" meets the classical description of a clot between 1-1/2 
and ) days old referred to in Dr. Barber's testimony and support- 
ed both by the testimony of Dr. Stevens (ASA 239) and Dr. Brown 
(ASA 267-268). ‘There can be, and indeed there! 4s, no question 

but what “the partially organized clot" removed from appellant's 
skull, on the left side, by Dr. Johnson was of recent origin and 
traceable to the accident of May 27, 196} by virtue of the events 
which took place within 60 to 66 hours efter the appellant was 
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removed unconscious from the wrecked automobile out on Reservoir 
Road. 

It is also significant to note that in his "Pindings And 
Procedure" which he submitted to the Hospital as his official 
"Operative Record", Dr. Johnson gave full description cf what 
he encountered, and what he did, on both the left and right side 
of appellant's skull during the operation of May 30, 196k: Tak- 
ing it step by step the Report states that after (1) after ap- 
propriate preparation, "a burr hole was placed in the left pari- 


etal area and a subsural clot encountered.” (2) Gn view "The 


clot was partially organized end evacuated with some difficulty." 
Additional holes were placed on the left side. (3) "The clot was 
evacuated by through and through irrigation between the burr holes.” 
() "The sutures were closed with interrupted catgut sutures and 


then a layer of interrupted black silk sutures in the scalp.” 
Proceeding to the right side of the skull: (1)"Burr holes 


were placed in the parietal area on the right side and a mas- 


sive liquid clot encountered on the right side covering the en- 
tire right hemisphere." (2) An additional burr hole was placed 


in the right temporal frontal area and the clot and enclosing 
membranes irrigated through and through." (3) On view: “A _mas- 
sive membraneous sac (singular) was present over the hemisphere 
on the right side." () The incision was closed with an apt 
description of the suturing by reference. 

It is quite obvious that Dr. Johnson's testimony at trial is 


diametrisally opposed to his official "Findings" contained in his 
"Operative Record", Both versions are in evidence in the case. 
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In his testimony Dr. Johnson testified that there were 2 


sacs covering a clot on each side of the head; that he had 
opened the sacs and removed the clot; that the clots oa both 
sides were encapsuleted with thick membranes; that he found no 
indication of any recent injury; that it had taken at least 6 


weeks to form the firm, tough membrane that had formed around 
these clots. 


Dr. Johnson was shown his "Operative Record" throughout 
his stint on the witness-stand. At no time did: he offer ob at- 
tempt to explainiwhy his testimony was so completely different 


from the facts recorded by the "Operative Record” in this case. 
It is anbmitted that the medical evidence in this case, 


| 
though an admixture of positive and circumstantial, fully estab- 
lished the causal connection between the accident involving ap- 
| 
pellee's automobile and the injuries which were manifested short- 


ly thereafter. 


Evidence Of Negligence On Pert of 
The Driver Of Appellee's Automobile 
Is Abundant And Cannot Be Gainsayed 


It is submitted that the evidence in this case. indelibly ties 
the appellee's teenage “hotrodder”™ to the snjuries inflicted on 
the appellant when the fiery fire red car mniohins was driving at 
a reckless and excessive rate of speed, in a traffic congested 
area controlled by signal lights and prohibiting left turns, made 
an illegal left turn and crashed into the automobile in which ap- 


pellant was a passenger in the peace of the People of the United 
States and of the District of Columbia. See the testimony of 
Lawrence Perkins and Deposition of Edward F. McKnew, pages 3h- 


36, supra, and pages 8, 2) of Deposition of McKnew, respectively. 


The rule applicable to this case is well stated bx this 
Court in Ross v. Hartman, 78 U.S. App. D. C. 217, 218, 139 F. 


2a 1h, 15: 
"Violation of an ordinance intended to 


promote safety is negligence. If by cre- 
ating the hazard which the ordinance was 


intended to avoid, it brings about the 
harm which the ordinance was intended to 
prevent, it is a legal cause of the harm, 
This comes only to saying that in such 
circumstances, the law has no reason to 
ignore the causal relation which obvious- 
ly exists in fact. The law has excellent 
reason to recognize it, since it is the 
very relation which the makers of the or- 
dinance anticipated. This Court has ap- 
plied these principles to speed limits 


and other regulations of the manner of 
driving." (Emphases supplied) 


It is quite apparent in this case that evidence of negligence 
on the part of the driver of appellee's automobile is abundant and 


cannot be,and has not been, gainsayed. 


III Credibility Of Witness, Credence 


To Be Given Evidence Adduced During 
Trial Constitute Issues Of Fact Re- 


served By Law As Question For Jury 


The credibility of a witness is, of course, affected by the 


fact that his testimony is at variance with other evidence in 


the case. Cf. Hickory v. United States, 151 U.S. 303, 38 Le 


Ed. 170; Sneed v. United States, 298 F. 911. 

The credibility of witnesses is for the consideration of the 
trial jury wholly and solely, both in criminal and civil cases. 
District of Columbie.v. Armes, 107 U.S. 519; 27 L. Ed. 618; Hem- 

1 ve Hall, 136 Mad. 17h, 110 A. 210; McCartney ve Holmquist, 
70 App. D.C. 334, 106 F. 2d 855; Aetna Life Insurance Co. ve Ward, 
140 U.S. 76. | 

On his motion for judgment n.o.v. counsel for appellee per- 
suaded the trial judge, as he persuaded Dr. Barber (page ly; su- 
pra), to "simply" take the testimony of Dr. Johnson "without the" 
"Operative Report". It is quite obvious that in entering its 
judgment the lower court rejected or discounted Dr. Johnson's 
"Pindings", which he submitted to the Hospital as his official 
"operative Record" in this case, properly offered and received 
in evidence, as well as the medical testimony offered by Doctors 
Barber, Stevens and Brown in support of appellant's claim that 
the sub-dural hematoma on the left side resulted from the acci- 


dent of May 27, 196), which was implicit in Doctor Johnson's 


"Findings" contained in such "Operative Record”. 


-\3- 


Thus, the legal effect of this judgment invaded the pro- 
vince of the jury to pass on the credibility of Dr. Johnson's 
medical testimony. Moreover, Dr. Johnson credibility was put 
4n question before the jury Bpon at least 10 issues of fact, 
several of which we shall make brief mention: (1) Dr. Johnson 

in his statement as to how he received appellant's 
medical case in the first instance (See page 38, ubi supra); (2) 
Dr. Johnson's medical report of May 26, 196) with history of ap- 


pellant's alleged “confusion”, walking with a "shuffling gait”, 


"having trouble with his kidneys", "unsteady on his feet and 
weak", "knocking things over", etc. (See page 35, supra); (3) Dr. 
Johnson's own admission that he did not send tissues or fluids 
from the first or second operations to the laboratory for ex- 
amination, even though he had appellant as a patient before the 
accident and as a Workmen's Compensation case (ASA 123-12); 
(4) Dr. Johnson's admission that he flouted the Workmen's Com- 
pensation laws requiring him to file a report with the Commis- 
sion of cases medically treated (See page 25, ubi supra); (5) 
In contrast, Dr. Johnson's letters or written reports to the 
Lumberman's Mutual Casualty Company, his employer (See pagé 22, 
ubi_ supra, and ASA 162-166), (See also page 19, supra.) are 
some what illuminating. 

The credibility of an expert witness, like that of any 
other witness, 4s for the jury, whore the trial is by jury, 
and not the trial judge (Aetna Life Insurance Co v. Ward, supra; 


McCartney v. Holmquist, supra). 
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Testimony is not regarded as undisputed if it is at variance 
with the facts end circumstances of the case or reasonable infer- 
ences to be drawn therefrom (Ironside v. Ironside, 108 P. 2a 
157, 13. ALR 621). A jury may accept circumstantial evidence on 
the one side and reject positive testimony on the same point 
(Ironside v. Ironside, supra). : 

The right of the trial judge to dete:-mine when a rule of 
law is applicable does not include the right to pass upon the 
credibility of witnesses. Cf. Worth v. Worth, 1,8 Wyo. hl, 49 


P. 24 649, 103 ALR 107. See, also, Aetna Life Insurance Co. v. 


Ward, supra. 


Finally, appellee contends that Appellant vouchsefe for 
Dr. Johnson's credibility as a witness. Such contention is 
plainly erroneous under the special facts and circumstences 
manifested by the trial record in this case. Moreover, when 
appellee called Dr. Johnson as a witness for the defense, the 
testimony of that Doctor is patently open to all of the attacks 
which the prosecution may. make upon it. Additionally, it is 
quite plain on the record hvre that Dr. Johnson was an adverse 
witness when circumstances of the case, and over which appellant 
had no control, compelled the prosecution to present Dr. Johnson 
as the physician who performed the operations in the case. 
Appellee also argues that appellant cannot claim aggrava- 
tion and says that it “has no basis in the case whatsoever". 
We suggest that appellee read the complaint in this lawsuit. 
The pleadings are general and covers the elements of aggra- 


vation. In that regard it is also interesting to note that 
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according to Dr. Johnson's testimony, there was no aggravation 


of the pre-existing brain injury. 


CONCLUSION 


For the reasons advanced in this Brief, and on the record 
here, it is respectfully urged that the judgment of the lower 
court be reversed with directions to grant the appellant a 
new trial in accordance with law and justice. 


Respectfully submitted, 
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